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BANKRUPTCY LEGISLATION.! 


The law of England had very early to respond to the needs 
of English trade and to protect creditors from defaulting debtors. 
Even as early as 1285, in Edward I’s reign, laws were passed giv- 
ing special remedies to merchants,? and in Edward III’s reign, 
imprisonment was provided as a means of enforcing all debts.* 
By later statutes the administration of these remedies was 
slowly but surely made more efficient,‘ until finally in 1542, in 
Henry VIII’s reign, the new device of bankruptcy procedure was 
introduced. That provided not only for the imprisonment of 
a debtor, but also for a universal execution, or seizure of his 
goods. Of the origin of the law, Coke quaintly says, «‘ We 
have fetched as well the name as the wickedness of bankrupts 
from foreign nations.’’* The word, at any rate, probably came 
from the French banque, a trader’s bench or counter, and rumpue 
or route, meaning broken; thus it indicates a merchant who has 
broken his bench and fled.’ The principle of the law must have 
been that, when a man by flight showed that he probably intended 
to defraud his creditors, he forfeited his right to insist on the 


1 Being the Law Oration delivered * 50 Edw. III, c. 6; 2 Rich. II, St. 2, 
at the commencement exercises of Har- cc. 3; 2 H. V, St. 1, c. 2. 


vard University, 1893. 5 34 and 35 H. VIII, c. 4. 
2 Acton Burnel, 11 or 13 Ed. I; 18 6 4 Inst. c. 63. 
Edw. I, 3, c. 1; 3 Ed. I, c. 11. 72 Bl. Com. 472n; Cooke B. L. 


3 25 Edw. III, St. 5, c. 23; cf. 12 Intro. c. 1. 
H. Ill, c. 23; 8 Ed. I,c. 11; 13 Ed. 
I, St. 1, c. 18; 5 Ed. III, c. 12. 
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ordinary procedure in the courts. The crown then seized all his 
goods to pay off his creditors proportionally ; and besides this, 
the creditors retained all their original legal remedies for any 
unpaid balance of their claims. 

This first bankruptcy act was soon followed by others; and the 
very next act, passed in Elizabeth’s reign, introduced the distinc- 
tion that only merchants or traders should become bankrupt.! 
Thus the landed gentry of England were not subject to this law, 
which, following the tendency of the times, began to acquire 
more and more of a punitive character. In France for instance, 
a bankrupt released from prison had to wear a distinctive green 
cap to avoid arrest; ? while Scotland, for the same purpose, 
prescribed peculiar clothing, half yellow and half brown.? In 
England the extreme of severity was reached in James I’s reign, 
by providing punishment in the pillory and loss of an ear for 
any debtor who failed to show that his bankruptcy was due to 
some casual loss.‘ 

The rigor of such penal clauses, together with the fact that a 
bankrupt, besides the loss of all his goods, was subject to im- 
prisonment by any unsatisfied creditor, gave the debtor every 
inducement for flight. But the debtor’s co-operation might be 
of great value in securing knowledge of all his goods, and his aid 
was almostindispensable to thediscovery of all hisintangiblerights, 
such as debts due him from other persons. For this reason, 
doubtless, the next statute passed in Anne’s reign, in 1705, made 
it felony, then punishable by death, for a bankrupt not to appear 
before commissioners for examination.’ But if he did appear 
and truthfully answered all questions, he was to have an allow- 
ance from the estate, to be released from imprisonment, and 
discharged from future liability on all debts then due. 


The importance of this grant of discharge cannot be over- 


stated. Though probably intended merely to induce the debtor 
to submit to examination,’ it had the effect of radically chang- 


113 El.c. 7; cf. 1 Jas. I, c. 14. 4 21 Jas. I, c. 19. 
2 Wm. Hazlitt in 1 Gaz. Bank- 5 4 Anne, c, 17. 
ruptcy, 182. * Cf. 1 Christian Bkry. (2d Ed.) 


8 Bell Dictionary of the Law of 230n. 
Scotland, 332. tit. Dyvour. 
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ing the whole character of bankruptcy. Before this, bank- 
ruptey had been as much a part of the criminal as of the civil 
law — a ruthless seizure of goods, together with severe corporal 
penalties against an absconding debtor. But now the debtor too 
was to be relieved. If he were honest but unfortunate, he was 
not to be tempted to run away, but was to be persuaded to face 
his creditors, give them all his property if they wished it, and 
then begin life anew. 

However, the full possibilities of such a discharge were not 
achieved till the debtor was allowed to take the initiative, by 
the introduction of voluntary bankruptcy in 1825.1 Up to that 
time though there had been many statutory changes,’ the English 
courts continued to regard bankruptcy somewhat as a crime; and 
they therefore treated proceedings concerted by the debtor as a 
fraud on the law. But from this time on, bankruptcy was to be 
equally at the service of debtor and creditor; it was to becomea 
method by which the poor but honest debtor could rid himself 
of his burdens whether his creditor willed it or not. 

The details of the bankruptcy law continued unsatisfactory, 
and amendments came on apace.* In 1861 the law was com- 
pletely recast, and another important change made by abolishing 
the long outworn distinction* between traders and non-traders, 
thus making both voluntary and involuntary bankruptcy possible 
for all persons. Before this, debtors who were not merchants 
had no relief beyond obtaining freedom from imprisonment, on 
delivering up all their goods to their creditors, in so called 
insolvency proceedings.’ The consolidation of bankruptcy and 
insolvency was re-enforced in the following acts; and to-day the 
English law shows no trace of the old distinction.® 


1 6 Geo. IV, c. 16. Proc. Chas. I, 19 Rymer Fed. 228; 

26 Anne, c. 22; 7 Anne, c. 27; 10 Scobell’s Ordinances, 1649, c. 56, 65; 
Anne, c. 15; 5 G.I, c. 24; 3G. 1I,c.29; ib. 1656, c. 10; 22 and 23 Ch. II, c. 20; 
5 G. II, c. 80; 87 G. III, c. 124; 46 G. 82 G. II, c. 28; 33 G. III, c. 102; 7 and 
III, c. 185; 49 G. III, c. 121. 8 Vict., c. 96; cf. Gai. III. 77; Sohm, 

3 Cf Robson Bkry., Introduction; Institutionen des Rémischen Rechts, § 
History of Bk. Law, 12 L. J. 229 et 49, p. 151. 
seq. § 46 and 47 Vict., c. 52 (1883); 53 
4 24 and 25 Vict., c. 124. and 54 Vict., c. 71 (1890), amending 
5 Proc. Jas. I, 17 Rymer Fed. 116; act of 1883. 
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Thus the English law is now applicable to all persons, includes 
the element of discharge from debts, and may be voluntary or 
involuntary.! 

In the American colonies, though insolvency laws were com- 
mon, few bankruptcy acts were passed.2,_ When the constitution 
was framed, Congress was given power ‘to establish uniform 
laws on the subject of bankruptcy.’’* Madison, writing in the 
Federalist, thought the expediency of a national system too plain 
for argument.‘ But Congress has not been so readily convinced, 
and has given the United States only three short-lived laws, — 
in 1801, in 1841,° and in 1867.7. They were all modelled on the 
preceding English laws; but they were designed to meet partic- 
ular exigencies, and they lacked the breadth that comes from 
impartial deliberation. The first two acts were so ill-balanced 
that each was repealed within three years of its enactment.® 
The third law was passed as a relief to debtors in the pressing 
financial situation after the war of the Rebellion. In spite of an 
extortionate fee system it worked very well, till the crisis of 
1873 called forth unwise amendments,’ which caused the repeal 
of the whole law in 1878. Since then there have been several 
projects for another act. The latest of these, drawn by Judge 
Torrey, of St. Louis," was lost in the hurry of the closing days 
of the last Congress. But this bill has the full indorsement of 
our representative commercial bodies so that it will undoubtedly 
be re-introduced next winter; and therefore some consideration 
of its expediency may be of immediate interest. 

However, in order to appreciate any single bill we must under- 
stand the general principles underlying all bankruptcy legislation. 
The theory on which bankruptcy laws are usually upheld is that, 
when a man cannot pay his debts, it is not just that some 


1See note 6, page 3, ante. 714 U.S. Stat. Large, 517. 
2 Hunter in Sturgis v. Crowinshield, §2U. S. Stat. Large, 248; 5 U.S. 
4 Wh., p. 143; Marshall ib. 202-3; cf. Stat. Large, 614. 


2 Grahame’s U. S. 424. ®18 U. S. Stat. Large, Pt. III, p. 
3 U.S. Cons., Art I, Sect. 8, § 4; cf. 178; cf. Lowell in 9 Inter. Rev. 697. 

5 Ell. Deb. 120, 488, 503-4. 1020 U. S. Stat. Large, 99. 
4 Fed. No. 42. 11 Cf. Broadhead’s Address, 29 Cent. 
520.5. Stat. Large, 19. L. J. 413. 


*50U.S. Stat. Large, 440. 
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creditors should be satisfied in full and others receive nothing ; 

but since the debtor’s assets represent his receipts from all his 
creditors, his estate should be used to pay all ratably. And if 
a bankrupt is honestly unfortunate, and devotes all his property 
to his creditors, he should be given a chance to begin life anew, 

unhampered by old debts. There may well be doubts as to the 

expediency of this element of discharge, for it is a wide diverg- 

ence from the law’s customary protection of obligations. Its 

chief justification is that society needs the activity of every one 

of its members; and that while a man, whose earnings are 

entirely at his creditor’s mercy, would be little disposed to work, 

he might, if freed from this burden, retrieve his reputation and 
become a valuable member of the community. 

The one great fault of bankruptcy systems — the one that has 
led to frequent and vehement complaints—is the enormous 
waste of assets in fees and administrative expenses.! In fact it: 
is said that an English student was passed on his examination on 
this subject, who, on being asked the province of the Court of 
Bankruptcy, answered that ‘* its purpose was to divide the bank- 
rupt’s estate equitably between the officers of the court and the 
attorneys engaged in the cause.’’? Still we must remember that 
however bad bankruptcy administration has been, it has also 
been continually improving. The latest English act — that of 
1883 — is far in advance of its predecessors; * and there is no 
reason in the nature of things, why we should not eventually 
reduce waste to an unobjectionable minimum. 

But the expense of administrating each single estate should 
not make us overlook the great indirect benefits of a bankruptcy 
law. The knowledge of the existence of this remedy is a power- 
ful deterrent on reckless speculation, and a strong incentive to 
careful management. When a debtor knows that, if his ven- 
tures fail, he cannot hold his property or turn it over to his friends 


1 Cf. Sherbroke in 10 Nineteenth 4 Working of Act of 1883, 87 L. T. 
Century, 308. 29; Bankruptcy Proceedings in 1891, 
2 7 Amer. Law. Rev. 641. 93 L. T. 455; Bankruptcy Report, 22 
8’ Bankruptcy Proceedings in 1891, _ L. J. 495; cf. Bankruptcy Statistics, 71 
93 L. T. 455; Bankruptcy Report, 22 L.T. 48. 
L. J. 495. 


r 

l- 

n 

m 
1e 
in 
d, 
he 
ed 
t.8 
ng 
an 
of 
eal 
ral 
lige 
Lys 
of 
dly 
ion 
ler- 
on. 
nat, 
I, p- 
97. 


6 28 AMERICAN LAW REVIEW. 


by preferring their debts, he is less likely to strain his credit, 
and trade beyond his means. Official statistics collected in En- 
gland go to show a marked gain in the conservatism of trade fol- 
lowing the increased severity of the present bankrupt law.) It 
is doubtless because of this half-hidden good that England so 
highly values the system; and that despite all its faults, the need 
of some bankrupt law is a well-established English tradition. 

In the United States likewise, it is well recognized that some 
regulation of the estates of insolvent debtors is needed. In the 
absence of action by Congress, the states retain power to deal 
with bankruptcy, though they have chosen to call their acts 
‘* insolvency laws.’’ Although only nine states have passed such 
insolvency — or more properly, bankruptcy — acts,? all but five 
of the others have systematic provision for general assignments.® 
State systems, however, labor under peculiar difficulties. 

To begin with, the United States constitution provides that 
**no State shall pass any law impairing the obligation of con- 
tracts,”’ * and this has been held to limit discharge by a state act 
to obligations contracted after the passage of the law.’’*> Even 
then, because of the peculiar situation of our states, there can 
be a discharge only of debts contracted within the state, and 
with a citizen of the state, unless the creditor by taking a divi- 
dend waives all objection to the proceedings. With so meager 
a provision for release, the active aid of the debtor cannot be 
expected. Moreover, so long as the state cannotyrelieve the 
debtor, it is unlikely to give the creditor exceptional remedies, 
so that this restriction acts as a practical check on state enact- 
ments of involuntary bankruptcy. On the other hand, as Con- 
gress has full power to grant a discharge, national systems, while 


1 See note 4, page 5, ante. 

2 I have included only those States 
which allow a creditor to institute 
bankruptcy proceedings. They are 
California, Connecticut, Louisiana, 
Maine, Massachusetts, Maryland, Min- 
nesota, Nevada and Vermont. 

8 Alabama, Montana, North Caro- 
lina, Virginia, West Virginia. How- 
ever North Carolina has a true insolv- 


ency law, providing for the release of 
an imprisoned debtor; and Alabama 
and West Virginia annul preferences 
in general assignments. 

4 Art. 1, Sect. 10, § 1. 

5 Sturgis v. Crowinshield, 4 Wh. 122. 

6 Ogden v. Saunders, 12 Wh. 213; 
Baldwin v. Hale, 1 Wall. 223; 2 Story 
Const. (4th Ed.), § 1115 n., and cas, 
cit. 
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doing justice to all creditors, can set the debtor free for future 
usefulness. 

The second great difficulty of the states is due to the fact that 
their relations one to another have very much of an international 
character. The laws of a state have no force beyond its limits, 
and therefore are effective in other states, only as far as recog- 
nized by comity — that is, as far as they do not run counter to 
the policy of those states. For example, a state will not allow 
its attachment laws to be interfered with by a sequestration in 
another state; and thus involuntary bankruptcy in one state 
cannot dissolve attachments of property in another.’ Each in- 
crease in interstate commerce aggravates this evil; and only a 
national system can avoid it, for a national system alone is 
universal in its application, acting directly and effectively 
throughout the country. 

The third great fault of state bankruptcy systems is their 
diversity. From the earliest times, our states have had con- 
flicting predominant interests — some have been largely lenders, 
others largely borrowers —and they have suited their legislation 
to their local needs.? To-day scarcely any two states have pre- 
cisely the same system, and thus we have to complicate our 
problem of what the states can do, by considering also what 
they will do. This diversity of laws, and their liability to 
sudden change, make merchants wary of investments, and at the 
same time it makes trade more hazardous, so that higher profits 
and consequent higher cost to the consumer are inevitable. A 
national system must by the very terms of the constitution, 
provide uniformity throughout the United States. To be sure 
it may retain state exemption laws, —* that is state regulations as 
to what bits of property shall be saved to the debtor; but even 
so, a national law must on the whole free trade from this com- 
plexity and uncertainty. 

It is true our national bankrupt laws have not been entirely 
satisfactory, but the difficulty has been due largely to the nar- 


1 Kelly v. Crapo, 45 N. Y. 86 and 3 In re Beckford, 1 Dill. 45; In re 
cas. cit.; cf. Tompkins v. Adams, 20 Appold, 1 N. B. R.621; In re Beckert, 
Pac. Rep. 530. 10 N. B. R. 1; Bump Bankruptcy (9th 

3 5 Ell. Deb. 120; 1 Amer. Jur. 35. Fd ), 154. 
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rowness of their construction. The worst fault of the act of 
1867 was its outrageous fee system, with exhorbitant payments 
for each petty service; and still it may be doubted whether, ‘in 
the long run, the creditor did not gain by that law. A speaker 
on behalf of the Merchants Club of New York, representing 
$350,000,000 of annual sales, bore witness that under it, twenty- 
five to eighty-five cents on the dollar was always realized, and 
under state laws next to nothing.? 

Returning now to the Torrey Bill, we find that it offers every 
inducement to rapid and economical administration, by making 
the fees a small percentage of the dividends, to be paid after the 
services are rendered.? Its provisions for causing voluntary and 
involuntary bankruptcy are the result of our experience under 
the act of 1867; * they seem to promise sufficient security while 
avoiding undue severity. 

Still we must not look for an ideal system. Concessions and 
compromises are unavoidable in legislation; and the Torrey Bill 
has already had to submit to the retention of state exemption 
laws.* At the same time we must expect future amendments, 
for a bankruptcy law is incapable of elasticity. Its very nature 
makes necessary a single precise solution for each point of 
detail, and as circumstances of trade change, its provisions be- 
come inapplicable or capable of evasion. The Torrey Bill will 
at least make administrative details more flexible by putting 
them into the control of the court. Greater faults must await 
legislative action. Yet such shortcomings are insignificant when 
contrasted with the undoubted benefits that must result from 
any national bankrupt act. And though the Torrey Bill may 
not attain perfection, it will certainly bring order and efficiency 
out of our present chaos of ineffective state law. 


Epwiy S. Mack. 


MILWAUKEE, WIs. 


1 Wagner’s Quotation in 4 Amer. 8 Torrey Bill, Sect. 2; cf. 14 U. 8. 
Bar Ass, 223, 231. Stat. Large, 536. 
2 Torrey Bill, Sect. 40 and 48. * Torrey Bill, Sect. 5. 


5 Torrey Bill, Sect. 30. 
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AGENT AND SERVANT ESSENTIALLY IDENTICAL. 


The student of law who reads his Blackstone carefully, dis- 
covers much learning upon the subject of master and servant, 
but when he looks for the subject of principal and agent he finds 
nothing whatever, except as the latter terms are indifferently 
and carelessly mingled with the former. Later he studies a 
text-book on Agency, and learns to look upon the subject as a 
different department of law from that of Master and Servant, 
for the relation of master and servant is commonly treated under 
the more general head of Domestic Relations, where wives, chil- 
dren, wards and servants are grouped together as a series of 
dependents, whose legal rights, with much of their personality, 
are merged in others. Yet he finds decisions in support of the 
law of agency speaking in terms of master and servant, and vice 
versa. With the practitioner the same uncertainty exists, and 
bench and bar unite in confusing the terminology of the law 
concerning those who act for others through a delegated author- 
ity. If the servant and the agent are in the luw essentially 
dissimilar, their points of difference should be more distinctly de- 
fined. If, on the other hand, they are essentially identical, this 
identity should be more clearly brought to light. The relation be- 
tween these two forms of the delegata potestas should, therefore, 
be considered, with the aid of definitions and with reference te 
the historic origin and development of the law on this subject. 

§ 1. Agent Derinep.— An agent is a person who is author- 
ized to act for another. He is agens,— the one acting. His 


1 Worcester’s Dict. Agent. Ency- 
clopedia Brit. Agent. And no more 
accurate or general definition can be 
given. 

* The simplest and widest definition 
of an agent is, that he is a person 
who 1s authorized to act for another. 
This will include agents 1n all their 
relations.”?» Anon. article entitled, 
‘Definitions and Divisions of Agen- 


cy,’ Law Times, 59, p. 239; same in 
Irish Law Times, 9, p. 415; same in 
Alb. L. Jour. 12, p. 154. “ The rela- 
tion of principal and agent takes place 
whenever one person authorizes an- 
other to do acts, or make engagements 
in his name.’’ Paley on Agency, 1. 
Mr. Evans says: “‘ An agent is a per- 
son duly authorized to act on behalf 
of another, or one whose unauthor- 
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authority may be expressly conferred; ! it may be implied from 
circumstances ; ? or it may relate back through subsequent rati- 
fication by the principal of an unauthorized act of the agent 
done on behalf of the principal.* 

§ 2. Principa Derinep.— The principal is he for whom 
the agent acts. He is principalis — the original one; the chief 


ized act has been duly ratified.’ 
Evans on Agency (Ewell’s Amer. Ed. 
1879), 1. See 1 Livermore on Agency, 
67; Smith on Mercantile Law [*43]. 

“<¢Attorney,’ ’’ says Lord Coke, ‘is 
an ancient English word, and signi- 
fieth one that is set in the turne, stead 
or place of another: and of these some 
be private (whereof our author here 
speaketh), and some be publike, as 
attorneys at law, whose warrant from 
his master is, pontt luco suo talem at- 
tornatum suum, which setteth in his 
turne or place such a man to be his 
attorney.” Co. Litt. 515; 1 Bacon’s 
Abr. 474, Title Attorney. 

“ Anagent is one who acts for and 
in the stead of another, termed the 
principal, either generally or in some 
particular business or thing, and either 
after his own discretion in full, or in 
part or under a specific command.” 
Bishop on Contracts, § 1027. Soin the 
Roman Law: ‘‘Procurator est qui aliena 
negotia mandatu domini administrat.” 
Pandecte Justinianee (Pothier, Paris, 
1818), Tom. I. Lib. III. Tit. IIL, 
Sectio I. II.; Dig. Lib. 3, Tit. 3,1, 1. 
And in the Civil Law: ‘ A proxy is the 
person who does the business of an- 
other, having a power from him.” 
Domat Civil Law (Eng. Ed. Strahan), 
Book 1, Title 15, Introd. Sec. 1, Subd. 
Il. And Judge Story asserts, that 
‘the definition of an agent at the 
common law seems borrowed from 
this very source; and Lord Chief 
Baron Comyns has well expressed it 
when he says, that ‘An attorney is 
he who is appointed to do anything in 


the place of another.’ Story Agency, 
§ 3, Com. Dig. Attorney, A. 

1 Doctor and Student (1518), Dial. 
II. Chap. 42. See 18th Eng. Ed. 
(Muchall), 236; Com. Dig. Attorney; 
Bac. Abr. Authority, A. Co. Lit. 52a; 
Story on Agency, §§ 45, 46; Paley on 
Agency, 2; Erskine’s Inst. (1773), B. 
Ill. Tit. II. 33; Procurator * * * 
Constitutus vel coram, vel per nuncium, 
vel per epistolam. Pandecte Justin. 
(Pothier, 1818), Tom. 1. Lib., III. Tit. 
3, Sec. 1, Art. 1, 3. 

21 Rolle’s Abr. (1668), 95, 8; 8 
Salk. (1688-1707), 233. Master and 
Servant (2. Boulton v. Arisden). And 
this is in accordance with the rule, 
qui tacet, consentire videtur. Erskine, 
Inst. B. IIL. Tit. III. 33; Story on 
Agency, § 45; Paley on Agency, p. 161; 
Ewell’s Evaus on Agency [22*]. 

So in Roman law, Inst. of Gaius, 
IV, §71 (Eng. Ed. 1880, Muirhead), 
and in the civil law: Pothier on Obli- 
gations, 47 (Eng. Ed. 1806, Sanders) ; 1 
Domat, B. 1, Tit. 16, § 3, Arts. 1 and 4. 

3 Omnis ratihabitio retrotrahitur, et 
mandato equiparatur. Co. Litt. 2(6b; 
Co. Litt. 257b, Sec. 483; Wingate’s 
Maximes of Reason (1558), 485, 486; 
Doctor and Student, Dial. 11. Chap. 
42 (1518). See 18th Eng. Ed. (Much- 
all), 236. Bracton De Legibus et Con- 
suetudinibus Angliew, (1265), fol. 41, 
2. (Ed. 1569); Wolf v. Horncastle, 1 
Bos. and Pul. 316; Parsons on Con- 
tracts (2d Ed. 1855), *44, note (t.); Po- 
thier on Obl. (Eng. Ed. 1806, Sanders), 
45; Paley, Agency, 171; Livermore on 
Agency, 44; Story on Agency, § 239. 
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or primary person whom the agent represents.’ He is the 
source from which the agent derives his authority and to which 
recourse is had in determining the extent of authority and 
measuring the consequences of its exercise.? 

In all cases, where a man has power as owner or in his own 
right to do anything, he may do it by another.® 

§ 3. Tue Essence or AGency.— Agency is the relation which 
exists between principal and agent. Its essence is the delega- 


tion of authority.‘ 
per alium facit per se.”’® 


1 Worcester’s Dict. Principal; 

“The duminus (master) of the civil 
law answered exactly to the prinvipal 
of our law.’’ Story, Agency, § 3. 

2 Pollock on Contracts (Amer. Ed. 
1888) [*50] n. 3; Bishop on Contracts, 
Sec. 1057. 

3 Paley on Agency, p. 1; Bacon’s 
Abr. Authority, A.; Smith (J. M.) on 
Merc. Law [(*43]; Grotius, Law of 
Nature and Nations (1625), Book II. 
Chap. XI., Sec. 12 (Eng. Ed. 1738, p. 
288); Pufendorf, B. III. Ch. IX. 
(Eng. Ed. 1710, p. 242). 

“By agency the individual’s legal 
personality is multiplied in space, as 
by succession it is continued in time.”’ 
Pollock on Contracts (Amer. Ed. 1888) 
* 50. 

“In the common language of life, 
he, who, being competent, and sui 
juris, to do any act for his own bene- 
fit, or on his own account, employs 
another person to do it, is called the 
principal, constituent, or employer; 
and he who is thus employed, is called 
the agent, attorney, proxy or delegate 
of the principal, constituent, or em- 
ployer. The relation thus created, be- 
tween the parties, is termed an agency. 
The power thus delegated, is called in 
law an authority. And the act, when 
performed, is often designated as an 
act of agency or procuration; the lat- 
ter word being derived from the 


It is founded on the maxim: ‘* Qui facit 


Roman law, in which procuratio signi- 
fied the same thing as agency, or the 
administration of the business of an- 
other.” Story, Agency, § 3. 

4 “Tn every definition of an agent, 
the one element in common is the rec- 
ognition of the derivative authority 
of the agent; and this element is 
really the differentia of an agent.” 
Evans on Agency (Ewell’s Am. Ed. 
1879), 1; Cf. Anon. Article, 12 Alb. L. 
Journ. 155, Definitions and Divisions 
of Agency. 

“The terms attorney, and agent, 
import ex vi termini, a delegation of 
power from another which may be ex- 
ercised in the name of the principal.” 
Abbott’s Law Dict., Agent; citing 
Colgin v. State Bank, 11 Ala. 222. See 
Pufendorf, Law of Nature and Nations, 
B. III. Chap. IX. (Kennett’s Ed. 
1710, p. 242). 

For a complete analysis of this sub- 
ject, the reader is referred to the 
scholarly work of Judge Oliver Wen- 
dell Holmes, Jr., entitled “‘ The Com- 
mon Law;’’ and more especially to 
an article, in two parts, entitled, 
** Agency,”’ published in 4 Harv. Law 
Review, 345, and 5 Harv. Law Rev. 1, 
in which, by exhaustive research and 
profound thought, Judge Holmes has 
condensed the learning upon the doc- 
trine of Agency. 

5 Co. Litt. 257. Sec. 483, where 
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§ 4, Essence or AGrency.— DIFFERENT ViEws.—It has 
been stated by writers of high authority that agency is founded 
upon contract.!_ This conclusion is undoubtedly correct from 


Littleton says: “If a servant doth 
this, etc. [i. e. make a claime for land 
in manner directed by the master], 
this also seemeth a good claime for his 
master, as if his master were there in 
his proper person (sicome son master 
la fuit en proper person); to which 
Lord Coke adds: ‘* Where the servant 
doth all that which he is commanded, 
and which his master ought to doe, 
there it is as sufficient as if his master 
did it himselfe, for the rule is, ‘ Qui 
per alium facit, per seipsum facere 
videtur.”” So, 1 Blackstone Comm. 
429, citing 4 Coke Inst. 109. Contra, 
Dr. William G. Hammond, who de- 
fines the relation of master and serv- 
ant to be essentially one of status in 
contradistinction to the contractual 
relation in agency (see post, note 2 
to §7), says: “It is to explain the 
master’s liability that he [Blackstone] 
quotes (p. 429) Coke’s maxim, qui 
Jacit per alium, facit per se, which has 
of late been used so often less appro- 
priately in a sense that Coke never 


thought of as the principle governing . 


agency.”” 1 Hammond’s Blackstone, 
note 22 on page 719. Yet, in this 
very citation (4 Inst. 109), Lord Coke 
applies the maxim to a treasurer of 
the King’s Chamber, saying: “If the 
King appoint some whom he trusts 
to take his account, this is esteemed 
to be done by the king himself, 
Qui per alium facit, per ipsum facere 
videtur.”” 

According to Judge Holmes, the 
English law has recognized that max- 
im as far back as it is worth while to 
follow it. Holmes Art. on Agency, 4 


Harv. Law Rev. 347, citing, In Tort: 
Y. B. 82 Ed. 1, 318, 320 (Harwood) ; 
22 Ass. pl. 43, fol. 94; 11 H. IV. 90, p. 


47; 9 H. VI. 53, pl. 37; 21 H. VI. 39; 
4 Ed. IV. 86; Dr. & Stud. II. c. 42; 
Seaman & Browning’s Case, 4 Leon, 
123, pl. 249 (M. 31 Eliz.). Convey- 
ance: Fitz Abr. Annuitie, pl. 51 (H. 
83, Ed. 1),where the maxim is quoted. 
Account: 4 Inst. 109. And Judge 
Holmes attributes the relation of 
agent, as well as of servant to what 
he calls ‘‘the fiction of identity,’’ de- 
rived from the Romanlaw. See Art. 4 
Harv. Law Rev. 364 et seq., also 
Holmes on the Common Law, 16, 230. 

Qui per alium facit, per seipsum 
facere videtur. Noy’s Maxims (1641), 
No. 47 (9th Ed. Blythewood, 1821); 
“The above maxim enunciates the 
general doctrine on which the law 
relative to the rights and liabilities 
of principal and agent depends.” 
Broom’s Legal Maxims (1845), page 
* 8173; Wharton’s Legal Maxims 
(1878) ,165; U.S. v. Gooding, 12 Wheat. 
459 (Opinion by Mr. Justice Story). 
The maxim applies to commercial 
agents in the usual course of business, 
Hoover v. Wise, 91 U.S. 308, 811, cit- 
ing Mack v. Ramsay, 9 Clark & Fin. 
818; Reeves v. Bank, 8 Ohio St. 465. 
See also Story on Agency, § 2; lL 
Chitty’s Blackstone, 429, Note. 

1“ Agency is founded upon a con- 
tract, either express or implied, by 
which one of the parties confides te 
the other the management of some 
business to be transacted in his name, 
or on his account, and by which the 
other assumes to do the business, and 
to render an account of it.” II. 
Kent’s Comm. *612. To same effect, 
Wharton, Agency, § 1. 1 Hammond’s 
Blackstone, note (22) by Dr. Ham- 
mond, p. 721. 
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one point of view. As between the principal and the agent all 
ordinary forms of agency are founded upon contract. In the 
same sense the relation of master and servant is founded upon 
a contract of hiring and service.!’ Even the Mandatum of the 
Roman law, which was originally always gratuitous,’ and de- 
pended upon friendship and a solemn obligation of honor, was 
designated by the Roman lawyers a ‘* consensual contract.’’ 
But the common law has never adopted the Roman consen- 
sual contract,’ and it is to be seriously doubted whether all of 
the elements of a common-law contract, viz., competent parties, 
mutual assent, a subject and a consideration, are requisite to 
establish the relation of principal and agent. There are cer- 
tainly instances of agency such as agency by operation of law 
and perhaps some cases of estoppel, which do not include the 
elements of contract.2 When reduced to its primary principle 
it will be found that the essence of agency is the delegata 


1 §mith (C. M.) on Master and 
Servant, Introd. XXV. (Law Lib. Ed., 
1852, p. 1); 1 Blackstone Comm. 
[*425]; Pufendorf, Law of Nature and 
Nations, (1660), Book VI., Chap. 3, 
Sec. 4; Erskine Inst., Book I. Tit. VII. 
(Macallan, Ed., 1838, p. 187); Heinec- 
cius, Law of Nature and Nations, 
Book II., Chap. IV., Sec. LXXXI. 
Eng. Ed. 1741, p. 67; 2 Kent Comm. 
*258; Cooley on Torts, 2d Ed. 1888, 
622 [*531]; Wood on Master and 
Servant, Sec. 4. 

2 Justinian's Inst. Lib., III. Tit. 
XXVI. (Eng. Ed. Sandars, p. 478); 
Erskine’s Inst. B. III. Tit. II. 32 
(Eng. Ed. Macallan, p. 695); 1 Stair. 
Inst. B. 1, Tit. 12, p. 127, Ed. by 
Brodie; Story on Agency, § 4. If 
compensation was to be received the 
agency became a locatio et conductio, a 
letting and hiring of the services of 
the agent, and it was governed by 
somewhat different obligations and 
duties. Story Agency, 3 4; Erskine 
Inst. 695 (Macallan); Wharton Agen- 
ey, §$ 19, 20. 

3 Justin. Inst. Lib. III. Tit. XXVI. 


(Sandars, p. 478); Ersk. Inst. B. III. 
Tit. III. 32. 

* Pollock on Contracts [*138]. For 
the consensual contract of the Rom- 
ans would be a nudum pactum at com- 
mon law. Giterbrock’s Bracton and 
the Roman law, p. 144; and Bracton 
calls consensual contracts bone Jidei 
contractus, Ibid. n.q. Even in Rome 
these contracts ‘‘consensu’’ were not 
enforced by actions stricti juris, as the 
more formal contracts were, but by 
actions bone jidei”’ i. e., pratorian 
actions, decided upon equitable prin- 
ciples. Justin. Inst., Sandars’ Ed., p. 
461, note. 

5 “In those cases where the law 
authorizes a wife to pledge her hus- 
band’s credit even against his will, it 
creates a compulsory agency, and her 
request is his request.”” By Holmes, 
J., in Benjamin v. Dockham, 134 
Mass. 418; cited in Mechem on 
Agency, § 82. Vide, Holmes, The 
Common Law, p. 230 and cases cited, 
n. 3; Pollock on Contracts (Amer. 
Ed. 1888) [*96]; Bishop on Contracts, 
Sec. 235, 949. 
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potestas, under which one person acts for another; and whether 
this be under a contract, by operation of law, estoppel, implied 
original authority, or express or implied ratification, is immaterial, 
if the one stands in the place of the other, so that the former’s 
act is taken as being the act of the latter. Qui fucit per alium 
Jacit per se is the foundation of the relation between principal 
and agent as well as between master and servant.' Whatever 
the rights of the parties may be between themselves, or whether 
there are any rights, at all, the only question, as to all the 
world beside, is, does the relation exist? ? 

§ 5. Servant anp AGent HistoricaLty Comparep.— The 
word servant’’ derived through .the Latin servus, suggests at 
once a recognized legal relation which, in varying phases, has 
come down from the earliest recorded time.’ 

The origin of slavery is commonly attributed to the Law of 
Nature, by which the conqueror in war, having the right to kill 
his enemy, made him captive instead, but retained the power of 


life and death.‘ Baron Pufendorf denies this, and derives the 
origin of slavery from the voluntary agreement of the weaker 


1 Holmes Art. on Agency, 4 Har. 
LL. Rev. 345 (347) (352) (364) ; same in 
5 Har. Law Rev. 1, at p. 7, citing Brac- 
ton, fol. 842, a. See LL. Hen. 1, 42, 
§ 2: ‘ When, therefore, it is said that 
the act of the attorney is the ‘ act of 
his client,’ it is simply the familiar 
fiction concerning servants applied to 
a new field.”” Holmes, 5 Har. L. Rev. 
7, citing Parsons v. Lloyd, 3 Wils. 341, 
845; s. c. 2 W. Bl. 845 (M. 13 G. IIL. 
1772); Barker v. Braham, 2 W. Bl. 
866, 868, 869; s. c. 8 Wils. 368. See 
Jones v. Hart. (1699), Holt’s Reports, 
where Lord Holt says: ‘ The act of 
the servant is the act of the master, 
where he acts by authority of the 
master.’? Same case, 2 Salk. 441; U. 
8S. v. Gooding, 12 Wheat. 459, 469; 
Hoover v. Wise, 91 U. S. 308, 312. 
See ante, § 3, n. 5, p. 11. 

2 “Whatever obligations the re- 
lation might impose on either as 


respects third persons, could not de- 
pend on the nature of the stipulations, 
but must spring from the relation 
itself.” Cooley on Torts, 2d Ed. 
1888, 623 [*532]. See Bradstreet Co. 
v. Gill, 72 Tex. 115; s. c. 2 Lawyer’s 
R. Ann. 405 (406). 

5 Justinian’s Inst. B. 4, Tit. 5 and 
elsewhere; Gaius, Inst. IV., § 71; 
Genesis, XII. 16; Gen. IX. 25. 

4 Maine, Ancient Law, p. 157; 
1 Blackstone Comm. *423. Though 
Blackstone vigorously disputes any 
such natural right, and Sir Henry 
Maine also declares the reason un- 
sound, p. 157. Hornius, De Civitate, 
L. 1, C. 8; Heineccius, Nature and 
Nations, B. II., Chap. IV., Sec. 83; 
* Slavesare denominated s: rvi because 
generals order their captives to be 
sold and thus preserve them.” Inst. 
1, 3, 8, (Sandars Ed., p. 95). 
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and poorer to serve the stronger and richer, in consideration of 
protection and maintenance.’ Heineccius distinguishes between 
the “‘ perfect servant,’’ or slave, who served for maintenance 
only, and the ‘* mercenary servant’? who worked for wages in 
addition to support.? The Greeks* had these two classes of 
servants, and the ancient Jews also recognized this distinction.‘ 
The master’s power of life and death over his slave seems to 
have prevailed generally, however, and the natural right to this 
barbaric prerogative has been strenuously maintained by jurists 
of great repute.® 

§ 6. Same Sussect Continuep. — Under the patria potestas 
of the Roman law, the paterfamilias had the most absolute 
dominion over his children and slaves, even the right of putting 
them to death.® The servus had no personality before the law. 
He always represented the persona of the dominus, when he acted 


for him.’ The master was liable for his torts. If he con- 


1 Pufendorf Law of Nature and 
Nations (1660), Eng. Ed., Kennett 
(1710), B. VI., Chap. IIL., Sec. 4; see 
also 1 Black. Comm. *423; Maine An- 
cient Law, 157. 

2 Heineccius, Law of Nature and 
Nations (1730), Eng. Ed. Turnbull, 
1741, B. II., Chap. 1V., Sect. 76, p. 63. 

3“ The Greeks distinguished be- 
tween servants which were property, 
whom they called d00A0u;, and domes- 
tic or hired servants, whom they called 
oizéras, according to Atheneus Deip- 
nos, 6,19.’ Heineccius II, 4, 76, n.; 
and in note to Sec. 77, he quotes Aris- 
totle Polit.1,3,as saying that some men 
are duddous, servants by nature. 
Vide Pufendorf, 6, 3, 2. 

4 Genesis XIV. 14; XVI. 1; and 
mention is made of those who were 
born in the nouse and those who were 
bought with money; both being under 
patriarchal dominion, corresponding 
to the patria potestas of Rome. See 
Gen. XVII. 12, 13, 27. 

5 Heineccius, Nature and Nations, B. 
II., Chap. IV., Sec. 83; Hornius, De 
Civitate, L. 1, c. 3. 


6 Maine, Ancient Law, 133; 2 Kent 
Comm. *250, citing Inst. 1, 8,1; Tay- 
lor’s Elem. of the Civil Law, 429. The 
master’s power over his slave was 
called the dominica potestas, when dis- 
tinguished from the father’s power 
over his children, though children and 
slaves were alike considered members 
of the family under the patria potestas. 

7 Just. Inst. B. IV. Tit. VII. 2; 
Gaius, Inst. B. IV.,§ 71. ‘ Generally 
speaking, by the Roman law contrac- 
tual rights could not be acquired 
through free persons who were stran- 
gers tothe family. Buta slave derived 
a standing to accept a promise to his 
master, ex persona domini. Holmes, 
Essay on Agency, V. Harv. L. Rev. 1, 
citing Inst. 3, 17, pr., and Gaius 3, §§ 
164-166, 

8 “<The paterfamilias was answer- 
able for the delicts (or torts) of his 
sons under Power. He was similarly 
liable for the torts of his slaves; but 
in both cases he originally possessed 
the singular privilege of tendering the 
delinquent’s person in full satisfaction 
of the damage.”’ Maine Ancient Law, 
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tracted, the master was bound.! If the slave was in command 
of a ship, an actio exercitoria lay against the master on the 
slave’s contracts; and so when his slave was in charge of ‘his 
shop, the actio institoria lay against the master. * 

The early Roman law recognized no agency of a freeman, 
except the Mandatum, the gratuitous agency based on friend- 
ship.’ But the exercitorian and institorian actions were after- 
wards extended by the preetors to cover the contracts of freemen 
who were masters of ships or in charge of shops. Whether 
bondman or freeman, the idea remained, that the servant acted 
under the command of the master, and by legal fiction the mas- 
ter’s personality was represented in the servant. This idea is 
found in the common law from the earliest times.® It has been 


said that the Roman law was the foundation of the common law 
relating to master and servant. Whether this be true or not, it 
is certain that the common law was largely influenced directly 


and indirectly by the Roman law.’ 


140; Holmes Common Law, 16; Just. 
Inst. B. IV. Tit. V., land3. “ The 
Roman legislation characterized rather 
arbitrarily certain wrongful acts as 
delicts, and then, as there were many 
other wrongful acts which bound the 
wrong-doer to make reparation, and 
as it could not be said that the wrong- 
doer was bound ez delicto, he was said 
to be bound quasi ex delicto. The 
principle was the same, but the par- 
ticular act did not happen to be among 
those technically termed delicts.” 
Sandars’ note to Just. Inst. IV. 5, 1, 
Eng. Ed. 1853. 

1 Just. Inst. IV. Tit. 7, 1; Gaius, 
Inst. IV., § 71. 

2 Just. Inst. IV. Tit. 7, 2; Gaius, 
Inst. IV., § 71. 

8 Just. Inst. III. Tit. 26; Story, 
Agency, § 4, citing Dig. Lib. 17, Tit. 
1,1, 1, § 4; 1 Domat, B.1, Tit. 15, 31, 
Art. 9; Holmes Essay on Agency, 5 
Har. L. Rev. 1; Pollock on Contracts 
(Amer, Ed. 1888) [*50]. 

* Just. Inst. IV. Tit. 7, 2; Gaius, 


Bracton, writing in the thir- 


Inst. IV., § 71; Holmes, Common Law, 
16; though Grotius says the Ezercitor- 
ian and IJnstitorian actions are founded 
upon the very law of nature. Grotius, 
Law of Nature and Nations (1625), B. 
II., Chap. 11, Sec. 13 (Eng. Ed. 1738, 
p. 288). 

5“ Be etiam familie appellatio eos 
complectitur qui loco servorum habentur, 
sicut mercenarii et conductitii. Item 
tam liberi quam servi, et quibus poterit 
imperari.”?> Bracton (1265), fol. 171 b; 
Holmes, Essay on Agency, 4 Harv. L. 
Rev. 345 (352). See authorities cited 
ante, 33, n. 5, p. 11. 

6 Holmes Common Law, 228. “ The 
evidence satisfies me that the common 
law has started from the patria potestas 
and the friihborh, — whether follow- 
ing or simply helped by the Roman 
law, it does not matter, — and that it 
has worked itself out to its limits 
through the formula of identity.” 
Holmes Essay on Agency, 4 Har. L. 
Rev. 345 (364). 

7 Holmes Common Law, 228; and 
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teenth century, was thoroughly versed in Roman law, and applied 


17 


its principles freely to English jurisprudence ;! and according to 
Bracton, a person could incur obligations through himself, his 
children, his slaves, his free servants, his attorney, or through 
free persons whom he had under his power.? 

§ 7 Same. Sussect Continuep.— There appears, then, though 
not in direct sequence, a substantially similar idea pervading the 
Roman law and the common law, viz., the transference of the 
master’s personality to the servant, through a fiction of substi- 


tution, and the master’s right 


of command over the servant.’ 


From this condition the relation of master and servant has been 
defined as a sfatus, while agency in contrast has been designated 


see p. 230, n. 1, where the author says: 
“Lord Holt’s examples are from the 
Roman law; Brucker v. Promout, 6 T. 
R. 659; M’Manus »v. Crickett, 1 East, 
106; Patten v. Rea, 2 C. B. [N. s.] 606. 
In Southern v. How, Popham, 143, 
Doctor and Student is referred to for 
the general principles of liability. 
Doctor and Student states Roman law. 
See, further, Boson v. Sandford, 1 
Shower, 101, 102; Vide, Holmes Essay 
on Agency, 5 Har. L. Rey. 1 (7). 

1 Sir Henry Maine speaks of Brac- 
ton’s work as ‘‘a treatise of which the 
entire form and a third of the contents 
were directly borrowed from the Cor- 
pus Juris.’? Ancient Law, 79. See 
Giiterbock’s Bracton and his Relation 
to the Roman Law (Eng. Ed. Coxe), 
p. 22, and generally, Holmes, Essay 
Agency, 4 Harv. Law Rev. 345 (355). 
Cooper’s notes to Justin. Inst. Amer. 
Ed. 1812, 585. 

2 “ Videndum etiam est per quas per- 
sonas acquiratur obligatio, et sciendum 
quod per procuratores, et per liberos 
quos sub potestate nostra habemus, et 
per nosmet ipsos, et filios nostros et 
per liberos homines servientes nostros. 
Bracton, fol. 100b. So, “etiam dor- 
mienti per servum acquiritur, ut per pro- 
VOL. XXVIII. 


a contractual relation. Terms must be interpreted in the light 


curatorem, si nomine domini stipuletur. 
Bract., fol. 28b. Holmes, Essay on 
Agency, 5 Har. L. Rev. 1. 

3 Just. Inst. B. 4, Tit. 7,1; Heinec- 
cius, 2, 4,77 (Eng. Ed. Turnbull, 1741, 
pp .63, 64); Bracton, fol. 28b, 100b, 
171b; 1 Blackstone’s Comm. 429, citing 
4 Inst. 109; 1 Blackst. Comm. 430. 

4 Austin refers to the status of the 
servant and the master’s “interest” 
in his servant, for a deprivation of 
which, e. g., seduction from. his serv- 
ice, he has his action. Austin’s Ju- 
risprudence (Eng. Ed. 1863), 47, 48. 
Dr. Wm. G. Hammond says: “ The 
relation of master and servant is 
essentially one of status. The mas- 
ter’s liability for the servant’s acts 
does not depend upon any contract 
betweenthem. * * * Onthe other 
hand, principal and agent is essentially 
a contractual relation, as was the 

mandate of the civil law from which 
we took it. * * * The relation of 
master and servant always implies a 
control over the act to be done of a 
different character from that in agency. 
The master may direct not only what 
the servant is to do, but how he is to 
doit. * * * Agency, on the other 
hand, implies an agreement to do cer- 
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of contemporary social conditions and customs. 


The word 


** agent’ is of comparatively modern origin in English law. It 
probably came into use through the law merchant in the eatly 
part of the 18th century;' and the treatment of agency as a 
separate branch of the law had hardly developed prior to 1800,? 


tain things in the agent’s own method. 
So long as he performs the exact 
contract between them, the principal 
cannot complain.’”? 1 Hammond’s 
Blackstone, pp. 721, 722, note (22) to 
Chap. 14, Book 1. But compare 
Holmes Common Law, 230: “* A man 
may be held for another where the 
relation was of such a transitory na- 
ture as to exclude the concep ion of 
status, as for the negligence of another 
person’s servant momentarily acting 
for the defendant, or of a neighbor 
helping him as a volunteer; and so 
far as known no principal has ever 
escaped on the ground of the dignity 
of his agent’s employment. The 
courts habitually speak as if the 
some rules applied to brokers and 
other agents, as to servants properly 
so called.” And Chancellor Kent, 
while defining agency as founded upon 
contract (2 Comm. *612), also says: 
‘‘ This relation of master and servant 
rests altogether upon contract.” ‘2 
Kent Com. *258. 

1 According to the Encyclopedia 
Brit., the word “agent’’ was prob- 
ably adopted from France, its earliest 
known use having been applied to cer- 
tain Roman officers who gathered grain 
in the provinces and were designated 
agentes in rebus. I have been unable 
to find it in the legal terminology of 
the early abridgments or in the early 
books and reports of the common law. 
It occurs, however, in translations 
soon after 1700. See Kennett’s Ed. of 
Pufendorf, Book 3, Chap. 9, p. 242 
(1710); Strahan’s Ed. of Domat, In- 
trod. to Tit. 15, B. 1 (1737), where 


the author distinguishes “‘ proxy or 
attorney ’’ in sales, partnerships, etc., 
“‘Comptrollers and Stewards,’’ in do- 
mestic concerns,“ Receivers, deputies,” 
clerks,’ in Offices and Employments, 
and ends by saying that in “ Com- 
merce,”’ they have their “‘ Factors and 
Agents to manage the particular con- 
cerns of their business, which they 
themselves have not leisure to look 
after.”»> The earliest English work in 
which I have found agents mentioned 
and defined is a quaint book first pub- 
lished in 1750 and entitled, Lex Merca- 
toria Rediviva, or a Complete Code of 
Commercial Law, by the late Wynd- 
ham Beawes, Esq., 5th Ed., by Thomas 
Mortimer, Esq., London, 1792. This 
author says: ‘* Agents are Persons em- 
ployed in the different Departments of 
Commerce, the Law, the Army and the 
Navy. Commercial Agents are fre- 
quently appointed to settle Accounts, 
and dispose of the Effects of Merchants 
and other Persons dying, or failing in 
foreign Countries, or at home; their 
Commission terminates with the par- 
ticular Business for which they were 
appointed; and they generally give 
Security for the Trust reposed in 
them.” He also speaks of agents for 
colonies; of ships-husbands; of law 
agents, i. e., attorneys and solicitors; 
and of army and navy agents; while 
factors and super-cargoes are classed 
separately. Beawes Lex. Merc., p. 49. 

2“ As late as Blackstone, agents 
appear under the general head of serv- 
ants.”” Holmes Essay on Agency, 5 
Har. Law Rev. 1 (9). The earliest 
work on agency I have found are those 
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The word, attorney,”’ and the civil law term, ‘‘ procurator,”’ ? 
most nearly resembled the present idea of an agent. Yet, as 
already noted,’ Bracton, in the 13th century, blends children, 
slaves, free servants and attorneys in the same class as binding 
the master; and Lord Coke, in the 17th century, says: ‘* This 
word servientibus is to be applyed to bailivis, camerariis et recep- 
toribus;* * * * Where these words are to be observed, viz., 
domini, the lords and masters and servientes, servants, which 
word servientes extends to all.’’ ® 

§ 8. Servant anp AcGent In Time.— By the 
time of Blackstone’s Commentaries, the legal terminology 
seems to have become somewhat confused. Blackstone says: 
**There is yet a fourth species of servants, if they may be so 
called, being rather in a superior, a ministerial capacity; such 
as stewards, factors and bailiffs,’ whom, however, the law con- 
siders as servants pro tempore, with regard to such of their acts, 
as affect their master’s or employer's property.’’’ Elsewhere 


of Mr. Paley and Mr. Livermore, both 

published in 1811, the former in En- 
gland, the latter in America. And 
note confusion of terms by Blackstone ‘ 
late in 18th century; mentioned, post, 
§ 8. 

1 See Lord Coke’s definition of at- 
torney. Co. Litt. 51b.; Bac. Abr. 
Attorney; Com. Dig. Attorney A., ante, 
§ 1, n. 1. In sales, partnerships, 
“ or other affairs of all kinds,’? one 
who acts for another is called ** proxy 
or attorney.”” Domat (Eng. Ed., 
Strahan, 1737), Introd. Tit. 15, B. 
lL 

2 Story on Agency, § 8: “In the 
Elzevir Corpus (D. 44, 2, 4, note 17), 
we read, Eadem est persona domini et 
procuratoris. Eadem, inquam, non 
rei veritate, sed fictione, ideoque quod 
procuratori et similibus personis ob- 
jici potest, objici etiam potest ipsis 
dominis; nam ex quo hujusmodi per- 
sone intervoniunt, consentur et ipsi 
domini intervenisse.’’ Holmes Art. 


on Arrangement of the Law — Privity, 
7 Am. L. Rev. 46 (62.) 

3 See ante, § 6. 

4 To bailiffs, chamberlains and re- 
ceivers of money; or, in other words, 
to persons having authority, with dis- 
cretion. And itis to be noticed that 
Lord Coke applies the maxim qui per 
alium facit, per ipsum facere videtur to 
a treasurer acting for the king. 4 
Inst. 109. 

5 1 Coke’s Inst. *378 n. 1; and see 
West’s Symboliography, Lib. 1, Sec. 
8, quoted in Holmes’s, Essay on 
Agency, 4 Har. L. Rev. 352. 

6 Compare 1 Coke's Inst. *378, n. 1 
quoted ante, § 7. 

71 Blackst. Comm. 427. Observe 
the transition in the terms, by which 
some classes of ‘‘ servants ’’ are devel- 
oping into agents; as indicated by the 
expressions, “if they may be so- 
called,’ superior, a ministerial 
capacity,’’ and the reference to “ their 
master’s or employer’s property.” 
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he uses the terms master and principal, servant and agent inter- 
changeably and, apparently, without distinction.! This com- 
mingling of mercantile with common law terms probably arose 
from the encroachment of the commercial customs, which Black- 
stone’s contemporary, Chief Justice Mansfield, was so largely 
instrumental in engrafting upon the common law.? Agency is 
one of the most essential features of commercial transactions, 
and with the growth of the system of mercantile law, the agent 
of modern custom and modern law was developed. 

§ 9. Distinction BETWEEN SERVANT AND AGENT EvIDEN- 
TIAL.— That there is a practical difference in the application of 
rules to conditions between the ancient servant and the modern 
agent there can be no doubt. The element of discretign is the 
main test of the distinction. The servant acts under com- 


mand,* the agent usually acts at his own discretion; though 


even he may be subject to the will of his principal.‘ 


1 Comm. Vol. 1, p. 430: “A wife, 
a friend, a relation, that use to trans- 
act business for a man, are quoad hoc 
his servants; and the principal must 
answer for their conduct; for the law 
implies, that they act under a general 
command; and without such a doc- 
trine as this no mutual intercourse be- 
tween man and man could subsist with 
any tolerable convenience.” See also, 
p. 432: ‘In all cases here put, the 
master may be frequently a loser by 
the trust reposed in his servant, but 
never can be a gainer; he may fre- 
quently be answerable for his serrant’s 
misbehaviour, but never can shelter 
himself from punishment by laying the 
blame on his agent. The reason of 
‘his is still uniform and the same; 
iat the wrong done by the servant is 
tooked upon in law as the wrong of 
the master himself; and it is a stand- 
ing maxim, that no man shall be al- 
lowed to make any advantage of his 
own wrong.”’ 

2 The introductory lecture of Mr. 


When the 


Justice Blackstone was delivered at 
Oxford, October 25th, 1758. His com- 
mentaries were published in 1765. 
Lord Mansfield was chief justice of 
the King’s Bench from 1756 to 1788. 
He has been called the “ Founder of 
the Commercial Law of England.”’ 
Under the common law, before his 
time, all the facts in mercantile cases 
were left to the jury. Lord Mansfield, 
applying his learning in the Roman 
and Civil law, adapted the prevailing 
customs of merchants to common law 
rules, and reduced mercantile law to a 
determinate system almost equal to'a 
code. Encyclopedia Brit., Vol. 15. 
Mansfield. Vide, Preface to Liver- 
more on Agency (1818). 

3 Austin, Jurisprudence (Eng. Ed. 
1863) 47, 48; 1 Hammond’s Blackst. 
721, 722, note (22) to Chap. 14; vide 
ante, § 7, n. 3, p.17. 

4 “Jt is immaterial whether the 
agent conveys to the other party my 
simple resolution, or according to his 
own free selection, one of several 


‘ 
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ignorant menial servant is contrasted with the del credere factor, 
the great difference is at once apparent, but it is evidential 
rather than fundamental. Fundamentally, the law does not con- 
cern itself with the contract of service or agency, nor does it 
imply any necessity for a contractual relation. The law looks 
to the authority or power delegated to the servant or agent, 
i, e., the right to act for the master or principal, to stand in his 
place; and it implies the authority or power necessary to make 
the act that of the master or principal, even in contravention of 
the actual contract of service or agency. This analysis applies 
with equal force to the act of the most ignorant menial under 
command and the most intelligent agent with largest discretion.! 
The delegated authority from the master or principal is, alike in 
both cases, the basis upon which the relation with the servant 
or agent exists.2 The conclusion, then, seems unavoidable, that 
the relation of a servant to his master is only a form of agency, 
and in the language of J. M. Smith, that ‘‘ every servant is, in 


resolutions which I have conceived. nature, differeth from him, but not 
It is immaterial whether the agent ap- by law, whereby as by some bond he 
pears in the transaction to exercise is fained to be all one person, doth 
more or less discretion. * * * contract, or offend, of which sort in 
For in all these cases alike the con- some cases be those which be in our 
tract is completed by my will, and the power, as a wife, a bondman, servant, 


agent is merely the medium through 
which my will is completed.’ Sav- 
igny, Conflict of Laws (Edinburgh 
Ed.,Guthrie, 1880), § 373, n. A., p. 234, 
quoting Savigny’s Obdligationenrecht, 
Il. 55-60, § 57. The attorney repre- 
sents the persona of his principal in 
nearly everything. Holmes Essay on 
Agency, 5 Har. L. Rev. 7, quoting 
Bracton, fol. 842a: ‘‘ Attomatus fere 
in omnibus personam domini repre- 
sentat.”” See LL. Hen. 1, 42, § 2. 

1 See Grotius, Nature and Nations 
(1625), B. 2, Chap. 11, Sec. 12 (Eng. 
Ed. 1738, p. 288); Pothier, Obligations 
(Eng. Ed. 1806), 45; Judge Holmes 
quotes West’s Symboleography about 
1600) as, holding a person bound 
“ mediately, when if he, which by 


a factor, an Attourney, or Procurator, 
exceeding their authority.” Lib. I. 
Sec. 3. ‘‘Here we see,” continues 
Judge Holmes, “that the patria 
potestas is the substantive ground, 
that it is extended to cover free 
agents, who are not even domestic 
servants, and that it finds its formal 
expression in the fiction of identity.” 
4 Har. L. Rev. 352. 

2 “When, therefore, it is said that 
the ‘ act of the attorney is the act of his 
client,’ it is simply the familiar fiction 
concerning servants applied to a new 
field.” Holmes Essay on Agency, 5 
Har. L. Rev. 7, citing, Parsons v. 
Lloyd, 8 Wils. 3841, 345; Barker v. 
Braham, 2 W. Bl. 866, 868. 
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executing the duties required from him by his contract of 


service, his master’s agent.’’ ! 

§ 10. Test or Discretion EvipentiaL — ILLustrations. — 
An illustration that the test of discretion is evidential,* and that 
the terms ‘‘ servant ’’’ and *‘ agent’ are to be interpreted in the 
light of contemporaneous customs,’ is found in a case decided 
by the United States Supreme Court.‘ In that case the con- 
ductor was designated an agent, because he had direction and 
superintendence over the train, while the other train hands were 
called servants. And the decision was based on the policy of 
insuring more care in the selection of such agents, and greater 
security in a dangerous employment; though four of the justices 
dissented, because the long-established rule was overturned, by 
which they were all held to be fellow-servants.> It will be found, 
too, that as Bracton, Coke, Blackstone, and the older law writ- 
ers grouped together stewards, bailiffs, factors, attorneys and 
all grades of persons acting in the exercise of a delegated author- 
ity,® so in later days, and up to the present time, the judges 
commonly use the terms servant and agent indifferently and 
often interchangeably.’ 

§ 11. Conciusion. — Yet, although the relation between 
principal and agent must be considered, in legal essence, as 
identical with that of master and servant, custom, ‘* which is the 


1 §mith on Merc. Law (1834), opinion by Mr. Justice Field, at p. 
*266. Mr. Paley refers to the lawof 3890 


master and servant as the foundation 
of that of principal and agent. Pre- 
face to 1st Ed. Paley on Agency; C, 
M. Smith refers to a servant as being 
like “‘any other agent.’? Master and 
Servant [*194]. ‘‘ Servant, factor and 
attorney are mentioned in one breath 
and on a common footing in the Year 
Book, 8 Edward IV., folio 110.” 
Holmes Essay on Agency, 5 Har. L. 
Rev. 8; 2 Kent. Comm, *260 n. 1. 

2 See ante, § 9. 

3 See ante, § 7. 

4 Chicago, Milwaukee & St. Paul R. 
Co. v. Ross, 112 U.S. 877 (1884). See 


5 JJ. Bradley, Matthews, Gray and 
Blatchford. 

6 See ante, §§ 6,7, 8,9 and notes. 

Blake v. Ferris, 5 N.Y. (1 Selden), 
48 (1851); s. c. 55 Am. Dec. 804; 
Boswell v. Laird, 8 Cal. 469 (1857); 
8. c.68 Am. Dec. 345; Corbin v. Amer- 
ican Mills, 27 Conn. 274; s. c. 71 Am. 
Dec. 63; Cincinnati v. Stone, 5 Ohio 
St. 38 (1855); Detroit o. Corey, 9 
Mich. 165 (1861); s. c. 80 Am. Dec. 
78; Kelly v. The Mayor, 1 Kern. 436; 
Banfield v. Whipple, 10 Allen,27 (1865) ; 
8. c. 87 Am. Dec. 618. These citations 
could be multiplied indefinitely. 


a 
b 
it 
Si 
a 
te 
al 


’ 

1 

1 
t 


AGENT AND SERVANT ESSENTIALLY IDENTICAL. 23 


life of the common law,’ long ago established a distinction 
which has been, in a measure, maintained till the present time. 
In common parlance, as well as historic origin, the word * ser- 
vant ’’ suggests a kind of contractual relation toward the master 
or employer different from that suggested by the word ‘ agent.”’ 
This difference consists chiefly in the duty of the servant to 
obey all lawful commands of the master within the scope of the 
employment, in contrast with the discretion of the agent as to 
the mode and manner of achieving the object of the employ- 
ment.! But the tendency toward the elimination of the servant 
and the substitution of the agent seems irresistibly strong, and 
it may be questioned whether, but for the extreme conservatism 
of the law, the substitution would not now be complete. Social 
conditions have changed greatly in the past century, and more 
rapidly during the present generation than ever before. With 
the increase of education, the spread of general intelligence, and 
the growth of civil liberty under free institutions, the independ- 
ence of the individual has been developed to an extent never 
before known in the history of the world. In no way is this 
development more clearly marked than in the elevation of social 
conditions and the elimination of terms which denote servility. 
Men everywhere — and women too — struggle to escape from 
menial service and abhor terms descriptive of servile dependence. - 
Thus the dominus, the lord, the master has become the employer, 
the principal; the servus, the bondman, the servant, has become 
the employe, the free agent. The law follows customs, adopts 
them, and applies them as fixed rules.?, The subject under dis- 
cussion is no exception, and its historical study vindicates the 


1 “The distinction between a serv- shall be done.’’ Barnes’s note to 2 


ant and an agent is the distinction 
between serving and acting for. With- 
in the scope of his employment a 
servant must do whatever his master 
orders, whenever it is ordered, and in 
whatever manner he is directed. An 
agent has more or less discretion as 
to the time and manner of perform- 
ance, and sometimes even as to what 


Kent’s Comm., 13th Ed. *260, n. X}. 
And see the learned dissertation on 
letting and hiring of labor, by Dr. 
Rutherforth, Inst. of Nat. Law, 1, 18, 
25 (2d Amer. Ed. 1832, p. 128). 

2 See the learned address on “ The 
Ideal and the Actual in the Law,” by 
Hon. James C. Carter, in the American 
Bar Association Report, 1890. 


- 

d 
d 
n 
AS 
1e 
p- 
nd. 
es. 
04; 
1) 
er- 
\m. 
hio 
2 
ec. 
36; 
5) 
ons 


24 


28 AMERICAN LAW REVIEW. 


conclusion of Judge Holmes, that the peculiar doctrines of 
agency form the vanishing point of the servile status.' 


Sr. Louis, Mo. 


1 Holmes Common Law, 230. 
“When the notion had become familiar 
that one man could acquire rights, or 
be subjected to obligations by another 
who sustained his persena as part of 
the familia, * * * itdidnot needa 
great stretch to extend the power of 
representation to a freeman. But as 
the power in this case did not result 
from the status of the parties, but from 
agreement, instead of being general it 
was necessarily limited to the authority 
conferred, and the shadowy distinction 


CHaRLES CLAFLIN ALLEN. 


between a servant and an agent in 
modern times seems to stand on this 
circumstance. * * * [The free 
agent] was regarded by a fiction as 
constituting one person with his prin- 
cipal, just as the slave had done in 
fact. [Citing Elzevir Corpus, D. 44, 
2, 4, note 17]. * * * But, unlike 
the servant, the agent retains his 
former legal personality for all except 
the purpose of his agency.”” Holmes 
Art. on the Arrangement of the Law — 
Privity, 7 Am. L. Rev. 46 (62). 
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THE SEAL: ITS ORIGIN, EVOLUTION AND ABOLI- 
TION.! 


In view of the recent legislative enactment abolishing the 
use of private seals in this State and of the fact that in the 
years to come many complex questions relating to sealed instru- 
ments, heretofore executed, will claim the attention of the bench 
and bar of Missouri, it may not be amiss to stop and look back- 
ward to-day and contemplate the curiosily interesting learning 
relating to the origin, evolution and passing of the seal. 

The origin of the seal is shrouded in the mysteries of the ages 
before history began; but among Assyrian and Babylonian ruins 
seals are still found; and itis certain that their use passed thence 
to Greece, thence to Rome, thence to all European countries, and 
from England to America. In all these countries, indeed, in all 
countries and among all people transacting business, seals have 
been used from most remote antiquity down to our own times. 
They were originally set in rings and were first employed in the 
authentication of letters, then deeds; but the earliest of the 
many Biblical references to seals and signets appears away back 
at the time of Jacob and Joseph, in Genesis xxxviii, — a chap- 
ter remarkable mainly for its rare description of the marriage 
customs of that day — and it is there recorded that pending cer- 
tain negotiations between Judah and Tamar, the widow of his 
dead son, she demanded of him a pledge as an evidence of his 
good faith. ‘And he said, what pledge shall I give thee? and 
she said thy signet, and thy bracelets and thy staff which is in 
thy hand. And he gave it to her.’”’? When the offer of Ahab, 
King of Israel, to purchase Naboth’s vineyard was refused, his 
wife, Jezabel, ‘* Wrote letters in Ahab’s name and sealed them 
with his seal,’’ calling the people together, and when once 


1 A paper read before the Missouri 
Bar Association at its last annual 
meeting. 


2 Genesis, xxxviii, 18. 


| 
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assembled, so successful was the scheme of this typically wicked 
woman that Naboth was killed and the vineyard passed to her 
husband’s possession.! So when King Ahasuerus gave to Esther 
the house of Haman after, ‘‘ They hanged Haman on the gal- 
lows he had prepared for Mordecai,’’ he gave direction to Esther 
and Mordecai saying, ‘‘ Write ye also for the Jews, as it liketh 
you, in the King’s name, and seal it with the King’s ring. For 
the writing which is written in the King’s name and sealed with 
his ring, may no man reverse.’?? When Daniel was cast into 
the den of lions, the record says that ‘* A stone was brought and 
laid upon the mouth of the den; and the King sealed it with his 
own signet, and with the signet of his lords: that the pur- 
pose might not be changed concerning Daniel.’’* And some six 
centuries later on, ‘* Lest his disciples come by night and steal 
him away, and say unto the people He is risen from the dead,’’ 
Pilate commanded the chief priests and Pharisees to make ‘* As 
sure as ye can,’’ the tomb of the Christ. ‘‘ So they went and 
made the sepulchre sure, sealing the stone and setting a watch.”’ ¢ 

For much of the law practiced to-day we go back to the Book 
of Books; but in no single instance now recalled, do we, in real 
estate transfers, more closely follow the precedent there set, than 
that laid down In re Jeremiah. In that case, the first in which 
a writing was both signed and sealed, when Jeremiah purchased 
of Hanameel, his uncle’s son, a field which was in Anaroth, he 
not only says he paid spot cash, ‘‘ Even seventeen shekels of 
silver,’’ but he adds, ‘‘ AndI subscribed the evidence and sealed 
it, and took witnesses and weighed him the money in the bal- 
ances. So I took the evidence of the purchase, both that which 
was sealed according to the law and the custom. and that which 
was open.’’® The solemnity of the seal and its importance 
under the Roman law may be understood by a law passed under 
the dictatorship of Sylla (or Sulla) as early as B. C. 80, provid- 
ing that one who willfully and knowingly, ‘‘ Made, cut or im- 
pressed a false seal,’’ should suffer the extreme punishment of 
the law, which, for a slave, was the same as for a parricide, viz. : 


1 1 Kings, xxi, 8. * Matthew, xxviii, 66. 
2 Esther, viii, 8. > Jeremiah, xxxii, 8-11. 
Daniel, vi, 17. 
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‘¢ He will be punished, not by the sword, nor by fire, nor by any 
ordinary mode of punishment, but he is to be sewed up in a 
leather sack with a live dog, a cock, a viper and an ape, and en- 
closed in this horrible prison he is to be, according to the nature 
of the place, thrown into the sea, or into a river; that even in 
his life-time he may begin to be deprived of the use of the ele-— 
ments, and that the air may be denied to him while he lives and 
the earth when he dies.’’!_ From the time of Jeremiah to that of 
William the Conquerer, however, history throws but little light 
upon the use of the seal. It is quite certain that during these cen- 
turies, the use of the pen was practically unknown alike to king, 
noble and peasant. But few could read or write, and most of 
these belonged to the priesthood and taught their art to special 
pupils only. Yet the belief in the efficacy of both signing and 
sealing was so strong that the signature and seal, or some sub- 
stitute therefor, was always employed. At first, when a king’s 
hand was necessary to the execution of a charter, grant or treaty, 
he simply smeared his right hand with ink, and making its im- 
pression upon the parchment, said, ** Witness my hand,”’ and 
execution was complete. Later the ancient seal, then usually 
set in a finger ring, was again brought into use, and this was 
impressed instead of the hand, but oftener beside the hand; and 
from the latter we derive the phrase, ‘* Witness my hand and 
seal.’”? These words so used meant something then, but are 
meaningless in practice to-day — but an idle ceremony, in the 
use of which we pay unconscious tribute to the noble ancestor 
who used this form of attestation because it was the very best 
he could do. 

Passing, we come to the mother country. Here we find that 
among the early Britons and the Saxons, prior to the Conquest, 
the custom of sealing was not general, while the use of the cross 
was; but that the more important of legal documents, such as 
grants and charters, were attested by subscribing the name of 
the party to be bound and the names of the witnesses, each 
name being preceded by the sign of the holy cross, while those 
who could not write simply affixed the sign of the cross. Dur- 


1 Saunders’ Justinian, 590; Blackstone, Book 4, p. 203. 
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ing the time this practice prevailed Caedwalla, one of the Saxon 
kings, at the end of one of his charters honestly and frankly 
says, ‘* With my proper hand I have made and subscribed the 
sign of the sacred cross, on account of my ignorance of letters ;’’ 
and for this he had the royal precedents of the Emperor Justin 
I,! and of King Theodoric of Italy,? who had done the same 
thing, in the same way and for the same reason. Indeed, the 
oldest authentic sealed charter in England —that granted by 
Edward the Confessor*® to Westminster Abbey — is witnessed 
by the seal alone, from which fact it is assumed that his maj- 
esty and pen were strangers. And the fact is that the ability to 
sign a name was no more expected in those days than we would 
to-day expect every American to speak French or German. It 
is from this custom of preceding the signature by the figure of 
the holy cross that he who can not now write his name makes 
‘*his mark ’’ in the form of the cross between the christian and 
the surname, yet few stop te think of the original significance of 
the act. 

At the Conquest, the Normans introduced in England the 
waxen seal, and decree that this should be used in lieu of the 
signature and cross of the Saxons. The use of the seal soon 
became general; the rule was that each king, prince, noble and 
freeman had his distinct particular seal, but when one had no 
private seal he impressed his eye tooth upon the wax ‘ and the 
instrument was duly sealed. _ The impressions of the seals were 
as numerous as the fancies of men could invent; but upon his 
return from the Crusades® Richard I introduced coats of arms 
as the device, and these are still largely used by the nobility. 

The wax originally employed was white, and when, later on, 
it was made in various colors only the king might seal in red. 
Closely allied to the signet of Judah, the hand impression and 
sign of the cross of the Saxon, and the wax with an impression 
of the Norman, was the authentication of the original American, 
who at and for centuries after the discovery of this continent 


1 Byzantine, A. D. 450-527. 41 Wash. Va., 42. 
2 A, D. 455-526. 5 1189, 
8 More Norman than Saxon, 1042- 

1066. 
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subscribed treaty and grant by simply affixing the totem of his 
family or tribe. It was but a rude picture of beast or bird or 
tish, yet it was placed there with the same solemnity, carried the 
same weight and answered precisely the same purpose as other 
forms of attestation. As other of the twelve tribes of Israel 
had and used their signets and seals, the questions arise: Whence 
came this ancient American Indian custom? Is our noble red 
man of the forest the descendant of the lost tribes? Let the 
archeologist trace the connection and make answer. In Scotland 
every freeholder was required to have a registered seal, and 
there, as early as 1540, a statute required that all documents 
must not only be sealed but subscribed. In England, however, 
from the time William the Norman, came into power,! to the 
taking effect of the original statute of Frauds? the seal alone 
sufficed to make a writing valid and binding. This does not 
appear to have been the law and custom from any notion of 
peculiar virtue in or solemnity of the seal, but was a necessity 
because our ancestors could not write their names. Their prin- 
cipal occupations fell under the head of either war, religion or 
robbery, to the successful prosecution of neither of which was 
learning thena sine qua non. With them ‘The strong hand 
was the only law; ’’ as Tacitus said of their Germanic ancestors, 
‘¢ They refused to acquire by sweat what they could purchase 
with blood,’’* and in that day the sword was mightier than the 
pen. 

By the common law of England, prior to this statute, ‘¢ All 
contracts were divided into agreements by specialty and agree- 
ments by parole, there was no third class as agreements in 
writing ;’’ ¢ but this was then so changed that estates in lands 
could no longer pass by livery of seizing only, nor by deeds 
authenticated by the seal alone; and all this class of legal 
documents, as well as numerous others, was required to be 
‘In writing and signed by the party,’’ substantially the same 
as now required in this country. A somewhat careful study 
of the history and philosophy of, as well as the reasons for, this 
act, induces the belief that it was primarily intended to re- 


1 October 14, 1066. 3 2 Mont. Spir. of L. 295. 
2 29 Car., II., June 24, 1677. 4 Brown on Stat. Fr. 7. 
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vive the ancient Saxon mode of signing and that the failure 
to abolish the use of the Norman custom of sealing was the 
result of either oversight or error on the part of the soriv- - 
ener who drew the bill. But for a period of more than 600 
years all legal documents in England had been authenticated by 
the seal alone, and it was as difficult for the lawyers and courts 
to overcome their learning and prejudices in that day as it is in 
this. Hence efforts were made to construe away the statute, 
and it was only after much conflict of judicial opinion, lasting 
through a long period, that it was finally settled by the courts 
that the requirements of both the Norman law and of this act 
must be met; that the prerequisites of valid deeds and other 
specialties were three —they must be in writing and signed and 
sealed in wax, and that the one was as essential as the other. 
Thus with few exceptions stood the law in both England and 
America at the beginning of this century. Our own laws, how- 
ever, adopted in the days when we were a part of the district 
and of the territory of Louisiana, as also the Missouri terri- 
torial acts, recognize the common law seal, as well as notarial 
and other official seals; yet there was here no relaxation of the 
rule requiring that that seal should be ‘* wax with an impres- 
sion’’ until the act of the territory of Louisiana of July 3, 
1807,' Section 27 of which provided that a ‘* Scroll by way of 
seal’’ affixed to instruments of writing should have the same 
force ‘* as if it were actually sealed.”’ 

On January 19, 1816, the territory of Missouri adopted the 
common law of England in force in 1607, and as the latter date 
was seventy years before the statute of 29 Car. II., and as by 
that common law, deeds, etc., were authenticated by the seal 
alone, a good common law deed might then have been made in 
Missouri by sealing alone and without the grantor’s signature, 
and this was also the early law of some other States.2, How- 
ever, this law was here promptly changed on the next day by 
the adoption of our original State statute of frauds, which re- 
quired that all such instruments should not only be “in writ- 
ing,’ but should be ‘‘ signed by the party.’’ Next in order 


1 1 Ter. Laws, Mo. 105. 2 Sicord v. Davis, 6 Pet. 124, Ky., 
Marshall, C. J. 
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came the short-lived act of November 27, 1822,! which, while 
not affecting deeds of conveyance, abolished the use of the seal 
in the execution of certain bonds and other specialties, in pro- 
viding that ‘All writings * * * without seal or seals, 
stipulating for the payment of money or property or for the 
performance of any act or acts, duty or duties, shall be placed 
on the same footing with sealed instruments, containing the like 
stipulations,’’ and that ‘the consideration may be inquired 
into * * * whether they be under seal or not.’? In re- 
enacting Sections 4 and 17 of the English statute of frauds, on 
February 12, 1825, however, this act of 1822 was repealed, and 
in substance Section 2388, R. S. Mo. 1889, was enacted and 
has since been the law of this State. That section is that 
‘*Every instrument of writing expressed on the face thereof to 
be sealed, and to which the person executing the same shall affix 
a scrawl by way of seal, shall be deemed and adjudged to be 
sealed.”’ 

Under this statute, two things must concur before the writing 
ean be ‘* adjudged to be sealed: ’’ First, it must express ‘‘ on 
the face thereof to be sealed,’’ and second, ‘a scrawl by way 
of seal’’ must be affixed.? 

Missouri courts ‘‘ Have never dispensed with a seal in bonds 
and deeds, only as the statute substitutes a scrawl in lieu there- 
of,”’ says Bliss, J., in the last case cited. In addition to the 
statutory mode of sealing, we have always had the old common 
law mode, in which, without any formal expressions in the in- 
strument, one might simply sign his name, as required by the 
statute of frauds, and then affix his seal as required by the 
Norman law, the latter rigidly requiring that for this purpose, 
wax alone be used. Coke’s definition was ‘* wax with an im- 
pression,’ * and at that day no amount of wax would answer 
unless the impression was made upon it, nor would an impres- 
sion without the wax have been considered. It was the seal, 
however, rather than the substance upon which it was impressed, 


1 Ter. Laws, Mo. 940. cock, 8 Mo. 577; Moreau v. Detchem- 
2 Boynton v. Reynolds, 3 Mo. 79; endy, 41 Mo. p. 437; West ». Thomp- 

Grimsley v. Riley, 5 Mo. 280; Walker son, 49 Mo., p. 188. 

v. Keile, 8 Mo. 301; Glascock v. Glas- * 3 Inst. 169. 
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that gave authenticity to the contract. The reasoning of the old 
iaw writers was that ** A seal attracts attention and excites 
caution in illiterate persons, and thereby operates as a security 
against fraud; *’ but as the people grew wiser and more enlight- 
ened, this rigid rule was so relaxed that a wafer or some 
tenacious substance capable of receiving an impression, or a 
small bit of paper with scalloped edges made to adhere to the 
paper and attached to the name, was a sufficient compliance with 
the old law requiring ‘* wax with an impression.’’! So when 
one sealed with a stick or any like thing that made a print, this 
was held good as a common law seal.?_ And an impression made 
in ink with a wooden block, in the usual place of the seal, was 
also good. This was especially so when used with intent to 
make a seal.* And in this State it has often been held that a 
mortgage, having neither seal nor scrawl by way of seal, was 
good between the parties; and when properly acknowledged 
and recorded, imparted notice to subsequent purchasers and 
mortgagees.° The only case now recalled, wherein deeds 
were held absolutely void for want of seal, related to the 


deeds of public officers, who in the execution of statutory 
powers, must comply with the law.® But it is not necessary that 
the recorder should note or attempt to copy the seal upon the 
record.’ 

The statute has always required notaries public to procure and 
authenticate all their official acts with seals, and the same is true 


of clerks of courts and some other officials. Nothing is said as 
to how these seals shall be used, nothing to indicate that it was 
the legislative intention to depart from the rule of the common 
law that these seals should be impressed upon wax, yet the good 


1 Pease v. Lawson, 33 Mo. 35; 
Turner v. Field, 44 Mo. 382. 

2 Shep. Touch. 122; 4 Cruise Dig. 
zi; Mill Dam Foundry Co. v. Hovey, 
21 Pick. 417. 

3 McQueen v. Inhabitants, 53 Eng. 
C. L. R. 231. 

41Sugd. Powers, 301; Trotters v. 
Rose, 3 McLean, 55. 

5 McClurg v. Phillips, 49 Mo. 315; 


Id. 57 Mo. 214; Dunn »v. Raley, 58 
Mo. 134; Jones v. Brewington, 58 Mo. 
210; Parkinson v. Caplinger, 65 Mo. 
290. 

6 Moreau v. Detchemendy, 41 Mo. 
431 and cus. cit.; Harley v. Ramsey, 49 
Mo. 309. 

7 Geary v. City of Kansas, 61 Mo. 
378; Addis v. Graham, 88 Mo. 197; 
Hammond v. Gordon, 93 Mo. 223. 
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sense of the age has asserted itself in the doctrine that the sim- 
ple impression of official seals upon paper, was a good common 
law sealing, without reference to whether the instrument ‘ ex- 
pressed on the face thereof to be sealed ’’ or not.? 

In the olden time every individual might, like the corporation 
of to-day, adopt and use any seal with any device, as he chose; 
and after much conflict of opinion it was finally decided that two 
or more persons might seal with the same seal — those signing 
later being presumed to adopt the seal of the first signer. But 
pending the settlement of this vexed question, and in 1587 the 
ease of Lightfoot v. Butler,? arose in the exchequer, and the 
noble Baron Clark, then upon that bench, after muck delibera- 
tion, arrived at the solemn and unique conclusion that ‘* Twenty 
men may seal with one seal, and they may also seal with one seal . 
upon one piece of wax only, and that shall serve for them all, if - 
they all lay their hands upon the seal together.’’ As the other 
two barons thought the signers might use the same seal, ‘* But 
upon several pieces of wax,’’ Baron Clark’s view was not fol- 
lowed as authority. 

It is true that we no longer seal our letters as in the days of 
Jacob and Moses; that the custom of impressing the right hand 
smeared with ink and adding the sign of the sacred cross, was 
‘‘lost in action’’ at the battle of Hastings; that the Norman 
rule of authentication with the seal alone, was abrogated by the 
statute of frauds more than 200 years ago; that we have out- 
grown the totem of the original proprietor; that ‘* wax with an 
impression ’’ has yielded to the seductive force of a little bit of 
paper with scalloped edges made to adhere by wafer or mucilage ; 
that an impression made by an official seal, or by an individual 
with ink daubed on to the end of a stick and placed after the 
name, make good common-law seals; that by saying we seal an 
instrument and affixing ‘‘ a scrawl by way of seal,’’ we still have 
a sealed instrument under the statute; that our people read and 
write; that the writing is a far higher guarantee of genuineness 
than any seal can be, and that the reasons for rules requiring 


Swink v. Thompson, 31 Mo. 336; Wright, 57 Mo. 110; City of Kansas 
Clark v. Rynex, 53 Mo. 380; Dale v. v. R. Co., 77 Mo. 180. 
2 1 Leonard, part 2, p. 21. 
VOL, XXVIII. 3 
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signs and common-law seals no longer exist, and have not for 
centuries, yet the burning question has been: Shall private seals 
be abolished? 

One by one the States of Alabama, Kentucky, Iowa, Kansas, 
Ohio, Indiana, Tennessee, Texas, Mississippi and Nebraska have 
answered in the affirmative, for in each has that mysterious and 
unknown quantity called the legislative will, waved like the 
magician’s wand before the ancient and honored Abracadabra 
known as the seal, and ‘* Witness my hand and seal,’’ in the exe- 
cution of individual specialities, will there be known no more 
forever. And now comes old Missouri and by an act, which went 
into effect only six days ago,’ repeals our section 2388, supra, 
and in lieu thereof enacts the following, which is now the law of 
this State: ‘Sec. 2388, Private Seals Abolished. — The use of 
private seals in written contracts, conveyances of real estate, and 
all other instruments of writing heretofore required by law to be 
sealed (except the seals of corporations) is hereby abolished, but 
the addition of a private seal to any such instrument shall not in 
any manner affect its force, validity, or character, or in any way 
change the construction thereof.”’ ? 

So it comes about that the seal of the ancients, after appear- 
ing in so many different costumes and playing its part in the 
world’s business theater for thousands of years, and our own 
‘* scroll’’ or ‘* scrawl by way of seal,’’ after standing within our 
borders as the understudy of and substitute for the signet of old, 
for four score and six years, together make their final exit. 

The chief opponent to the change was the old lawyer, whose 
long training had wedded him to the theory that old things are 
best, and who had become such a strict constructionist, that, like 
Old Kasm in Flush Times of Alabama: * ** He might approve of a 
law making it death for a man to blow his nose in the street, but 
would be for rebelling if it allowed the indictment to dispense 
with stating in which hand he held it.” He always viewed with 
profound regret the destruction of temples of learning, with 
whose mysterious courts and halls and chambers he has for 
years and years been familiar; and upon this subject, holds, 


1 On June 21, 1893. 2 Laws of Missouri, 1893, p. 117. 5p, 24. 
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with the great Kent, that ‘‘ We ought to require evidence of 
some positive and serious public inconvenience before we, at one 
stroke, annihilate so well established and venerable a practice as 
the use of seals in the authentication of deeds.’’! Tenderly 
cleaving to the ancient landmarks of the law, sadly re-reading 
this new statute, the old lawyer lays down the Acts of 1893 and 
thus soliloquizes: **‘ The Iconoclast is abroad in the land, his 
mailed hand touches a popular idol and it is shattered. The 
march of human progress is ever onward. Deep in the dust of 
the broad road along which its cohorts have passed, we find faint 
traces of human theories and practices, regarded as sacred by 
the fathers, sneered at as mererubbish now. The plowshare of 
enlightened thought has deeply furrowed and cross-furrowed 
almost beyond recognition the old field of the old lawyer’s faith 
and hope and practice.’’ With bewildered sighs he asks why the 
change, and wonders if the theories of to-day will by the coming 
generation be consigned to the deep seas of oblivion? The 
dreams of the law student are but dust to the aged practitioner. 
At life’s close he takes his long farewell of his law library, and 
therein sees not only humanity’s history, but also an ample 
cemetery wherein lie buried, but not concealed, many monu- 
ments of learning upon which the “ gladsome light of jurispru- 
dence ’’ has thrown its warm rays for centuries, and however he 
may believe in the practical value of the new, he cannot help 
saying: ‘* This is sad, this is piteous, but perhaps less would not 
suffice for the purpose of generations to come.’’ Gentleman of 
the old school that he is, he can neither wrap himself in his pro- 
fessional pride nor stoical philosophy, and be resigned. He 
only feels and knows that the blow has fallen, that the private 
seal is abolished. At last, unconsciously paraphrasing the lofty 
and historic lament over the abrogation of the rule in Shelley’s 
case,? he breaks forth in the resistless eloquence of woe and 
continues: ‘* The judicial scholar will scarcely be able to with- 
hold an inyoluntary sigh, as he casts a retrospective glance over 
the piles of learning devoted to destruction by an edict as sweep- 
ing and unrelenting as the torch of Omar. He must bid adieu 


1 Warren v. Lynch, 5 Johns. 246. 2? 4 Kent, 233. 
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forever to the renowned discussions relating to * wax with an 
impression,’ the imprint of the eye-tooth upon wax, the aflixing 
of the sign of the cross; and must also take leave of multiplied 
specimens of profound logic, skillful criticism, and refined dis- 
tinctions, which pervade the various cases in law and equity, 
from the time of King Caedwalla down through Coke and Black- 
stone, and Kent, and Marshall to Philips and Macfarlane. He 
will have no more concern with the powerful and animated dis- 
eussions which awakened all that was noble and illustrious in 
talent and endowment in the exchequer and led to the rage opin- 
ion of Baron Clark, supra. He will have occasion no longer, 
in pursuit of the learning relating to the seal, to tread the clear 
and bright paths illuminated by Sir William Blackstone’s illus- 
trations, or to study and admire the spirited and ingenious dis- 
sertations, the acute and analytical arguments, the severe and 
piercing criticisms of distinguished jurists, who have wrestled 
with the subject from the time of Jacob to date. The image 
breaker has here done his worst. May this lament of the chief 
mourner be considered a humble monument to the memory of 
departed learning.”’ 

If present to-day, this antique counselor would doubtless 
recommend that upon the tomb of the seal there should be in- 
scribed the following monologue of another old lawyer, which 
appears in a foot note to the Mississippi statute! abolishing 
private seals in that State, viz.: — 

*¢ Beneath this lies all that remains of Locus Sigilli, a character 
of ancient date, whose mission was to give peculiar solemnity to 
documents. Emigrating to this State in its earliest days, he 
served his day and generation to a good old age, and was gath- 
ered to his fathers, generally mourned by the members of the 
legal profession. He has left surviving only one relative, who 
is now in the keeping of corporations. His last request was that 
his epitaph should be under ‘ seal!’ ”’ 

H. C. McDoveat. 

Kansas City. 


» Miss. Anno. Code, 89° 
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THE RIGHT OF A PUBLIC PRINCIPAL, UPON DISCOV- 
ERY OF FRAUD, TO RECOVER FROM A THIRD PER- 
SON MONEY PAID UPON ITS CONTRACTS. 


A careful examination of the authorities reveals the fact that 
judicial interpretation has not shed much light upon this subject. 
There are not lacking occasions where the courts might be called 
upon to state the rules which should determine and explain what 
rights the commonwealth has to recover money which has been 
taken from it by the fraudulent acts of its officers, but, owing to 
the peculiar circumstances of each case and which may be readily 
surmised, such cases have been tried and the offenders have had 
their doings investigated without either the opportunity or the 
desire on the part of the court to give this question the discus- 
sion, which would form part of the judicial literature of the land, 
which its importance merits. The subject of fraud in public 
officials is too general and wide-reaching in its nature to be con- 
sidered in an article such as this, and the discussion will be 
limited to the question of the right of the commonwealth to 
recover back money which has been appropriated by its officials 
and third persons in collusion with each other to defraud the 
state, or where the third person has been guilty of collusion 
with the agent of the public, but has not shared in the money 
fraudulently appropriated, which propositions are identical in 
law, or where the third person is innocent of any intention to 
defraud, and is the dupe of a public agent who has appropriated 
public funds. 

This peculation of public money arises most frequently in the 
negotiations with third persons who have something to sell which 
the public wishes to buy, and which is purchased with the under- 
standing that the seller is to share his profit with the public 
agent, and therefore pays him for the privilege of selling to the 
public with the result that it has to pay a higher price, or that it 
gets an article of less value than could be obtained from honest 
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dealers in open market. It is the corrupt disposal of public 
patronage which sinks our municipal and state governments in 
debt and burdens the people with a heavy load of taxes. As 
there are, we will say, very few decisions on this subject, and the 
writer after careful investigation has found but one case exactly 
in point reported in this country, and but one based upon about 
the same facts in England, neither of which state in full the 
reasons upon which the judicial opinion is based, it may be 
profitable to collate the principles applicable to the determination 
of the question as found in analogous cases. 

It will be admitted that the right of the public to recover 
money embezzled, we will say, by its agents, is superior to the 
right of an individual to recover from his agent under like cir- 
cumstances. When an individual becomes a part of the state 
he gives up some of his natural rights in order that he may 
obtain the privilege and protection which the state can give him, 
and the courts are disposed to favor the state in protecting 
its rights on the theory that by so doing the greatest good will be 
done the greatest number, and it follows that if under like cir- 
cumstances a private principal could recover from his agent the 
public can do the same. The facts in Commonwealth v. Press 
Co.,! are appropriate to raising the legal proposition under con- 
sideration. The defendant was the publisher of a newspaper, 
and one Cook was its business manager, authorized to act for it 
in receiving advertisements, and in making contracts concerning 
rates to be paid by advertisers. The auditor-general and city 
treasurer (who is also the county treasurer) are authorized by 
statute to arrange for the publication of the mercantile apprais- 
er’s lists and to pay therefor not to exceed thirty cents a line for 
four insertions. Cook was called upon at his office by one Graffen 
who was clerk in the county treasurer’s office, and who offered 
to bring him the advertisement of the list if Cook would give 
him forty per cent. commission on the amount of the bill. 
Cook demurred at the size of the commission, but finally 
accepted the proposition, whereupon the proper order to publish 
was given him, the list was published, the bill for the same was 


1 2 Dist. (Pa.) Rep. 41). 
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approved by the auditor-general, and the county treasurer drew 
his check for the full amount claimed by defendant which was 
taken by Graffen to Cook, who gave him in cash the promised 
commission. In this transaction Graffen was the agent of the 
auditor-general, or the county treasurer, or both, but he did not 
say to Cook that he was an agent, and Cook (who did not know 
that he was a clerk in the auditor-general’s office) made no in- 
quiry as to who he was, or whom he represented, or by what 
authority he professed to control the official advertising. 

The court says ‘* It cannot be doubted that, if the common- 
wealth was suing such of its officers or agents as may have 
received or shared the commissions paid by the defendant, it 
would be entitled to recover. The duty of the commonwealth’s 
officers was to obtain this advertising at the lowest price not 
exceeding the usual rates charged to private customers, and in no 
event exceeding thirty cents per line for four insertions. Instead 
of making an honest effort, however—or indeed so far as 
appears, any effort at all—to discover what was the lowest price 
for which the work could be done, they or some of them, agreed 
to pay the maximum price fixed by the act, although by the very 
agreement itself they were informed that the work could be 
done for at least forty per cent less. This of itself was a gross 
violation of duty which would support an action in tort for 
damages, and if we add to this fact that they, or some of them, 
put into their own pockets the money which they could have 
saved for the state, and which was in their power or possession 
as actual cash, it is not easy to speak accurately of their conduct 
without calling it embezzlement, and at all events it is certain that 
they could not retain this money as against the commonwealth 
suing in assumpsit to recover. * * * 

*¢ The truth is the facts are so plain as to make discussion diffi- 
cult. It would be the ordinary case if a public officer agreeing 
to award a contract on condition of being paid a share of the 
profit — or in other words the ordinary case of a bribe given and 
taken —if it were not for the fact that Cook seems to have 
thought so little about the transaction as not to be aware that he 
was actually doing what we do not doubt he has since been 
shocked to recognize as bribery lacking only the intention to 
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bribe. But, the fact of his ignorance does not relieve the 
defendant of his liability, if under the circumstances he ought 
to have known. In our opinion he was put upon notice; he 
ought to have inquired, and is therefore legally chargeable with 
the knowledge he would thus have gained. The general prin- 
ciple that a public officer may not make a private profit out of 
his public duty needs no authority; and while I am not able to 
cite any case in which an action of assumpsit was brought by the 
state to recover from the officer the profit thus made, I do not 
doubt that the well-settled rule which allows a private principal 
to recover from a corrupt private agent either in assumpsit or in 
tort applies also to a public principal and a public agent. 
Whether or not recovery may be had from the corrupt or negli- 
gent participant in the wrong does seem to have been decided in 
America, but the right to recover is supported by a recent decis- 
ion in England ! and seems to rest safely upon considerations of 
sound public policy.’’ It is the purpose of this article to give 
in greater detail without arguing the case the principles of law 
and ** considerations of sound public policy ’’ which are applic- 
able to this question. 

An illegal contract has been defined to be an agreement with 
an unlawful object. Itis usually understood to mean an engage- 
ment between two or more persons to effect something in con- 
travention of law, against public policy, or in violation of 
juridical morals. It is an agreement to do what the law forbids, 
or to refrain from doing what the law requires,? and under 
this definition it appears that a collusive agreement between an 
agent and a third person is illegal and could not be enforced. 
A contract made with the purpose of obtaining the favor of 
public officers is not valid, and the courts will take juridical 
notice of the nullity of it. The right of the commonwealth to 
recover may be based upon sound public policy which ‘* does 
not admit of definition and is not easily explained. - - - It is 
clear that public policy is a variable quantity, that it must vary, 
and does vary with the habits, capacities and opportunities of 


1 Mayor of Salford v. Lever, 25 Q. 2 Am, & Eng. Enc. of Law, Vol. 9, 
B. Div. 363. p. 882. 
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the public.’’! That principle of law which holds that no one 
ean lawfully do that which has a tendency to be injurious to the 
public good may be termed the policy of the law,’ and upon this 
policy that the public should be protected from harm or loss of 
all kinds, and that every legal duty should be enforced for its 
benefit, it would seem that recovery could be had even if there 
were no other settled principles of the law by which recovery 
could be enforced. 

The determination of this question upon other grounds than 
public policy depends upon whether a private principal could 
recover under like circumstances. Any surreptitious dealing 
between one principal and the agent of another principal is a 
fraud upon the latter of which courts of equity will take cog- 
nizance. The consequence of such fraud is that the party de- 
frauded will be entitled to such full redress as can be given.® 
If a third person colludes with the agent to defraud the prin- 
cipal the latter is not charged with the act or knowledge of 
the agent, which is contrary to the usual rule which is for the 
protection of innocent third persons. In Panama &c. Co. v. 
India Rubber &c. Co.,* the court expressed the opinion that the 
defrauded principal would be entitled at his option, if he came 
in time, to have the contract rescinded, or to have such other 
adequate relief as the court might think right to give him. 

The same principle was stated in National Life Ins. Co. 
v. Minch,® where it was alleged by the plaintiff that there was a 
conspiracy between the deceased, her husband, and the medical 
examiner of the company, Dr. Potter, to fraudulently obtain a 
policy of insurance on the life of Mrs. Minch, knowing at the 
time that she was suffering from an incurable disease. The 
company believing the representations of the deceased to be true 
that so far as she knew she was free from disease, and that the 
medical examination had been honestly made, issued a policy to 
Mrs. Minch, and upon her death paid to her husband as admin- 
istrator the amount of the policy. The court below non-suited 


1 Davies v. Davies, L. R. 86 Ch. D. 


8 Evans on Agency, Vol. 2, p. 507, 
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the plaintiff, but the supreme court reversed the ruling and 
held there was evidence of conspiracy sufficient to take the case 
to the jury. The court said: ‘‘If a person colludes with an 
agent to cheat the principal, the latter is not responsible for the 
acts or knowledge of the agent. The rule which charges the 
principal with what the agent knows is for the protection of 
third parties, and not those who use the agent to further their 
own frauds on the principal. * * * If the husband as 
agent of the wife procured the policy by fraud, she cannot re- 
tain the benefit of it and be relieved from the consequences of 
the fraudulent means by which it was obtained. * * * 
The court erred in refusing to allow the plaintiff to go to the 
jury upon the question, and to charge them that if from the 
evidence they believed it was known by the husband, Dr. 
Potter, and the deceased, that she had a cancer, and that there 
was an understanding between them that they were to obtain an 
insurance upon her life, at the time knowing that she was incur- 
ably diseased, the plaintiff was entitled to recover. * * * 
If Dr. Potter, the husband, and deceased knew that the latter 
had an incurable disease and acted in concert in procuring the 
policy the plaintiffs were entitled to recover. Even if the com- 
pany would be chargeable with the knowledge of Dr. Potter, 
their agent, they would be relieved from it under such 
circumstances.”’ 

Unless the principal has done something to affirm a contract 
made by him relying upon. the representations fraudulently 
made by his agent acting in collusion with a third party, he will 
not be bound thereby. The same rule applies though the rights 
under the contract have been assigned to an innocent assignee. 

It has been held in Sheffer v. Montgomery,’ that where one 
pays money by his agent which ought not to have been paid, 
either the agent or the principal may bring an action to recover 
it back. 

Where a principal has been defrauded by his agent, as by an 
illegal sale, the principal may follow and recover his property or 


1 Wakefield and Barnsley Banking 2 65 Pa. 829. 
Co. v. Normanton Local Board, 44 L. 
T. 697. 


] 
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the proceeds thereof, even in the hands of third parties, unless 
such party be a bona fide purchaser for value without notice.! 

In Reynell v. Spye ? the court said: ‘* There can be no difficulty 
in saying that whenever any one has, by willful misrepresenta- 
tion, induced another to part with his rights in the belief that 
such representations were true, this is in its plainest and most 
obvious sense a fraud. Once make out that there has been any- 
thing like intentional deception, and no contract resting in any 
degree on that foundation can stand. * * * Where, there- 
fore, in a negotiation between two parties one of them induces 
the other to contract on the faith of representations made to 
him, any of which has been untrue and known by the party so 
to be, the whole contract is in equity considered as having been 
obtained fraudulently; nor is the case at all varied by the circum- 
stance that the untrue representation, or any of the untrue rep- 
resentations, may in the first instance have been the result of 
innocent error.’’ One who makes a material misrepresentation, 
without knowledge of its truth or falsity, is as guilty of fraud as 
if he knew it to be untrue.’ 

It is clearly fraudulent for the owners of property to arm a 
person whom they know to be about to endeavor to find others 
to take up a purchase, whether as company or otherwise, with a 
document purporting to be an offer made by themselves as own- 
ers to sell at a fictitious price, at which price he is to propose to 
other people to take up and to accept that offer as if it were the 
real one. If that is not the real price which the owners of the 
property expect to get, and if they are parties to an arrange- 
ment that the intermediate agent, who is to induce others to 
accept the offer, is himself to put a considerable part of the 
nominal price into his pocket, without any communication of the 
facts, the document is false and dishonest, representing a false 
transaction in order to deceive; and if a person purchasing in 
ignorance of the circumstances applies, the contract will be 
rescinded and the price ordered to be paid.‘ 

The facts in Mayor of Salford v. Lever,’ are more nearly sim- 


1U. 8. v. State Bank, 96 U. S. 380. 4 Lindsay Petroleum Co. v. Hurd, 
2 (1852) 21 L. J. Ch. 683, 662. L. R. 5 P. C, 221. 
5 Bennett v. Judson, 21 N. Y. 238, 5 25 Q. B. Div. 363. 
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ilar to Commonwealth v. Press Co., which is the type of the 
circumstances under investigation, than any which the writer has 
found reported. The plaintiffs were proprietors of gas works, 
and it was the duty of their manager to examine tenders for the 
supply of coal, and advise the plaintiffs thereon. The defend- 
ant, 2 coal merchant, submitted to the plaintiff tenders for the 
supply of coal. Before submitting the tenders, and with the 
view of procuring the manager’s recommendation of them, the 
defendant corruptly agreed to pay the manager a secret commis- 
sion or bribe, and, in order to recoup himself for the commission 
paid the agent, he inserted in the tender an amount which was 
in excess of the current market price by the amount of the 
commission. The manager advised the plaintiffs to accept the 
defendant’s tenders, which they accordingly did, and paid the 
prices named in them. 

The court said: ‘* We are of opinion that the plaintiffs had two 
separate and distinct rights of action, one against Lever alone, 
or against Hunter (the city’s agent) and Lever, and another 
against Hunter alone. The right against Lever was to recover 
the excess price he had received over the market price, either as 
damages for the fraud he had committed jointly with Hunter, or 
if the excess price had been exactly ascertained before action, 
as money received for the plaintiff’s use. The right against 
Hunter was to recover from him the bribe or commission which 
had actually been paid, and is based upon the well-known and 
frequently enunciated rule that no agent shall make a secret 
profit for himself in any transaction he conducts for his prin- 
cipal.’” The fundamental difference between Commonwealth v. 
Press Co. and this case is that the price which the commonwealth 
was willing to pay was a known quantity, and consequently the 
bribe would of a certainty come out of the commonwealth’s 
pocket, while in this case the buying price was not known to the 
conspirators and the bribe might possibly come out of Lever’s 
pocket, — but in all essential points the cases are parallel. The 
right of the plaintiffs to recover in the Lever case is announced 
emphatically and without cireumlocution. 

It is well-settled law that whenever an agent violates his duty 
to his principal he will be liable to indemnify the latter for any 
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loss sustained by him, provided the loss is the natural result of 
such violation of duty,’ and where an individual is known to be 
contracting on behalf of a known principal he will as a general 
rule, incur no personal liability upon such contract, unless such 
liability is necessarily implied from his conduct or the form of 


: the contract into which he has entered.? If credit is given to 
the agent alone, or to him and his principal jointly, he will be 
personally liable. 
» From the principles cited it seems to be a reasonable infer- 
n ence that a public principal may recover from a third person who 
8 has been a party to an act whereby the principal is defrauded. 
e Where the public has lost by the fraud of its agent it is the 
e policy of the law that it may recover from those participating 
e in the fraud on the theory that all in any way connected with 
such fraud are principals, and it is not necessary that the third 
0 person should have been one of the prime movers in the original 
ey conspiracy in order to hold him responsible. As long as he 
er remains ignorant of any intention to defraud he cannot be held 
er responsible for the fraudulent acts of those with whom he is 
as associated in the transaction. But he cannot pretend to be 
or ignorant of what any sensible man would reasonably infer from 
n, the circumstances and conditions surrounding his dealings with 
st the agent, and the law will presume notice to him of what would 
ch be manifest to a man of ordinary business capacity. Any. con- 
nd tract whereby the public is defrauded is illegal and will be 
ret declared void, and any money paid in pursuance of it may be 
in- recovered back from participants in the fraud in an action pref- 
v. erably in the form of trespass though deceit may lie in some cases, 
Ith and the guilty parties are liable to a criminal prosecution for 
the embezzlement. If the third person has the money of the public 
h’s in his hand but a moment before turning the agent’s commission 
the ever to him, it is the legal equivalent of guilty conduct, although 
r’s there may be no conduct which in itself is guilty, and the 
the defendant must make good the harm which the public has suf- 
ced § fered, which is the amount received by the agent with interest 
uty 11 Evans on Agency, Blackstone 2 Campbell v. Baker, 2 Watts (Pa.), 


Ka. 284, 83; Whitman v. Wyman, 101 U.S. 392. 
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from the time of such receipt. The commonwealth is entitled 
to recover what it has lost, which is to be estimated by the 
length of time it has been deprived of the use of its money, 


and this rule enables it to recover interest as part of the 
damages. 


GeorGE URQUHART. 
WILKES BARRE, Pa. 
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WRONGFUL INTERFERENCE BY THIRD PARTIES WITH 
THE RIGHTS OF EMPLOYERS AND EMPLOYED. 


As a general rule ‘‘ a person who is not a party to a contract, 
cannot be included in the rights and liabilities which the con-~ 
tract creates so as to enable him to sue or be sued upon it.’”! 

A cannot by paying L's debt, without his request, create any 
liability on the part of B to A.? 

The reason that liability cannot be imposed upon a third party 
to a contract, lies in the very nature of the contractual as opposed 
to other forms of obligation, viz.: ‘‘ that the restraint which it 
imposes on individual freedom is voluntarily created by those 
who are subject to it, is in fact the creature of agreement,”’ ® 

But while a contract cannot impose any obligation upon one 
not a party to it, yet it may impose a duty upon such third party 
not to interfere with its due performance.‘ It was decided by 
the Court of Queen’s Bench in Lumley v. Gye,® in 1853, and 
followed by the Court of Appeal in Bowen v. Hall® in 1881, that 
zn action lies under certain conditions, for procuring a third 
person to break his contract with the plaintiff. 

Anson broadly lays down the conclusion from these two cases, 
that ‘* a contract confers upon the parties to it, rights in rem as 
well as rights in personam ; it not only binds together the parties 
by an obligation, but it imposes upon all the world a duty to 
respect the contractual tie.”’’ Yet this statement seems not 
warranted by a close examination of these cases. Mr. Pollock 
says, that to hold generally that a man’s title to the performance 
of a promise contains an element analogous to ownership or 
possession, or a kind of real right which a stranger to the con- 
tract can infringe, and thereby render himself answerable ex 


1 Anson on Contracts (3d Ed.), p. ’ Anson on Contracts, p. 202. 
202; cf. Brantly on “Contracts,” p. * Anson on Contracts, p. 204, 
160. 5 2E. & B. 216, 

Dunford v. Messiter, 5 M. & S. 66 Q. B. D. 333. 
446; Hearn v. Cullin, 54 Md. 542. 7 Anson on Contracts, p. 206. 
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delicto, ** would confuse every accustomed boundary between real 
and personal rights, dominion and obligation.’’! Certain con- 
ditions must therefore exist to support the doctrine upheld-by 
Lumley v. Gye, and Bowen v. Hall. 

In Lumley v. Gye,’ the defendant induced an opera singer to 
break her contract with the plaintiff to perform exclusively in 
his theater, and in Bowen v. Hail,’ the contract, broken by the 
inducement of the defendant, was for the exclusive personal ser- 
vices of a party, to whom in common with only a few others, a 
particular process of manufacturing glazed bricks was known. 

The majority of the court, Justice Coleridge dissenting in each 
case, laid down the broad principle, that a man who maliciously 
induces one of two parties to a contract to break it, which thereby 
would naturally cause, and did in fact cause, an injury to the 
other, does that other an actionable wrong, although the relation 
of master and servant may not strictly exist between the employer 
and employed. 

The two necessary and important conditions, as an examina- 
tion of these cases will show, which must exist to support a right 
of action are :— 

(1) Actual and specific damage, which must be alleged and 
proved. 

(2) The defendant’s act must be malicious, in the sense of 
being aimed at obtaining some advantage for himself at the 
plaintiff’s expense, or at least of injuring the plaintiff by causing 
him loss or damage.‘ 

The decision in Lumley v. Gye has been generally followed in 
the United States, (although there are some few exceptions ), and 
it may prove interesting to examine to what extent this particu- 
lar doctrine of the duty to respect contractual, or quasi-con- 
tractual, relationships between third parties, has been applied, in 
in our American decisions, as to individuals or organized labor, 
interfering with the employment or occupation of outside parties, 
over whom they have no right of control, for the two classes of 
cases bear close analogy. 


1 Pollock on Torts, pp. 450-451; cf. 86 Q. B. D. 333. 


Brantly on Contracts, p. 161. * Pollock on Torts, pp. 451-458. 
22, E.& B., p. 216. 
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An interesting case has been recently decided,' in which the 
facts were somewhat novel, and the rules of law applicable were 
thoroughly examined and pertinently applied. In this case the 
plaintiff was employed for an indefinite period, that is as long as 
his work gave satisfaction, but his employers had the right to 
discharge him at the end of any week. The plaintiff's employ- 
ers, a large clothing house, had, previous to the plaintiff’s 
employment, agreed with an incorporated branch of the Knights 
of Labor, that in consideration of the labor organization recom- 
mending (by public advertisement or otherwise at its own 
expense) their house to the patronage of organized labor, the 
said house would employ none but ‘‘union’’ men. The said 
clothing house did not know that the plaintiff was a non-union 
man at the time of his employment, but was subsequently noti- 
fied by the labor organization that, in case they (the clothing 
house), any longer retained the non-union employe, ‘‘ it would 
be compelled to notify all labor organizations of the city that 
their house was a non-union house.’’ In consequence of this 
notification the plaintiff was discharged, and he thereupon 
brought an action for damages against the labor organization 
sending said notification, and his right of action was sustained. 
It will be seen that the facts of this case differ materially from 
those of the English cases of Lumley v. Gye and Bowen v. Hall 
before referred to, but the rules of law applied are the same in 
principle. 

1. In this case there was no express contract which was 
violated. 

2. The employe discharged had no right of action against his. 
employers for so discharging him. 

3. The employe brought the action for loss of his employ- 
ment, not the employer for breach of any contract. 

4, The employe did not voluntarily leave his employer but 
was discharged because of a threat. 

This case, therefore, probably the most recent upon the sub- 
ject, opens up questions of importance and which will be 
examined in detail, more specifically with reference to the 


1 Lucke v. Cutters Assembly, 26 Atl. Rep. (Md.) 505 (1893). 
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rights of employers and employed to be protected from outside 
interference or annoyance; and, 

I. As to the contract of service. 

(2) Where there is an express contract for a definite .and 
fixed period of time. Here the right of action, for the wrong- 
ful or malicious interference of a third party, by which he 
suffers damage or loss is undoubtedly supported by the best 
authority. The cases of Lumley vy. Gye and Bowen v. Hall 
have been already noticed and the American decisions have 
followed them with few exceptions. 

Thus an action lies by a shoemaker against a third party for 
enticing away his workmen, the court saying, that if a contract 
for services exists, ‘* one who knowingly and intentionally pro- 
cures it to be violated may be held liable for the wrong, although 
he did it for the purpose of promoting his own business. * * * 
It is a familiar and well-established doctrine of the law upon 
the relation of master and servant that one who entices away 
a servant, or induces him to leave his master, may be held 
liable in damages therefor, provided there exists a valid contract 
for continued services known to the defendant. It has some- 
times been supposed that this doctrine sprang from the English 
statute of laborers, and was confined to menial service.! But 
we are satisfied that it is founded upon the legal right derived 
from the contract, and not merely upon the relation of master 
and servant; and it applies to all contracts of employment, if not 
to contracts of every description.’’? And to the same effect, in 
another case it is said, ‘* the same reasons cover every case where 
one person maliciously persuades another to break any contract 
with a third person. It is not confined to cases of service.’’§ 

So an action lies in behalf of an employe against a person who 
has maliciously procured the employer to discharge such em- 


ploye from employment, in which he is engaged under a legal 


contract, for a certain or uncertain period, provided damage 
result to such employe.* 


1 Coleridge, J., dissenting, in Lum- C. 601, both cases citing Lumley »v. 
ley v. Gye, ante. Gye. 

2 Walker v. Cronin, 107 Mass. 555, 3 Jones v. Stanly, 76 N. C., 355. 
563, 567; Haskins v. Royster, 70 N. 4 Chipley v. Atkinson, 23 Fla. 206. 
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So if the defendant induces the third party to break his 
contract by fraudulent representations, an action lies.’ In 
a recent case, however, refusing to follow Lumley v. Gye, 
it was held that a party to a contract for the sale of goods can- 
not maintain an action against one who maliciously, and with 
design to injure him, and to benefit himself by becoming a pur- 
chaser in his stead, advises and procures the other party to 
break the contract.” 

It is submitted that the case is contrary to the current of au- 
thority. It states,® and proceeds upon the theory that, ‘* the act 
(complained of ) must not only be the direct cause of the damage, 
but a legal wrong, else it is damnum absque injuria.’’? The first 
part of this proposition, that the act must be the direct cause of 
the damage, is expressly controverted by Mr. Pollock in his 
work on Torts,‘ who shows that while this was once the rule of 
law it has been changed by later authorities, especially in cases 
of this character, and as to the second part of the proposition, 
that the act must be a legal wrong, the cases relied upon to 
support it are all distinguishable and fall under a different 
principle. Both of these subjects will be examined under other 
heads later on. 

(b) Where there is no express contract but only a general em- 
ployment. 

In case of wrongful or malicious interference in such cases, by 
a third party, an action may be maintained against him by either 
(1) the employer, for the injury done his business by the driv- 
ing away of his employes, or (2) by the employe, for the loss 
of his employment and means of livelihood. 

(1) Thus an action was maintained for enticing away work- 
men from their employment for a pianoforte manufacturer, 
although they were not hired for any limited time, but worked 
by the piece.° 
In this case the cases of Lumley v. 3 Page 59. 

Gye and Bowen v. Hall, are expressly 4 Pp. 453-454; see post, p. 29. 


cited and sustained. 5 Cf. Chiply v. Atkinson, 23 Fla., pp. 
1 Rice v. Manly, 66 N. Y. 82; Ben- 212-213; Walker v. Cronin, 107 Mass. 
ton v. Pratt, 2 Wend. 385. 563 


2 Chambers v. Baldwin, 15 8. W. 6 Gunter v. Astor, 4 J. B. Moore, 
Rep. (Ky.) 57 (1891). 12; Salter v. Howard, 43 Ga. 601; 
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So an action lies for intimidating, or coercing a fellow laborer, 
so that he leaves his employer’s service, as such conduct is in its 
nature a trespass upon the rights of the business of the em- 
ployer.!- And this, too, whether the third parties acted malic- 
iously and wickedly or not, ‘* for it is unlawful to threaten and 
intimidate one’s customers, and the loss of trade is the natural 
and proximate cause of such acts.’’? 

Even to threaten to induce workmen to leave an employer and 
to deter others from entering his employ, for the purpose of 
compelling the employer to pay a sum of money, is illegal and 
actionable. 

(2) The employe may sue for the loss of his employment and 
means of livelihood.‘ 

In Lucke v. Cutters Assembly the employe, who was the 
plaintiff, was employed ** so long as his work should prove satis- 
factory.’’ There was no definite period or written contract. In 
Chipley v. Atkinson the employment was ‘to continue for a 
long period of time,’’ with a prospect and promise of an interest 
in the business. In the latter case the court said ® that, upon 
authority and principle, ‘‘ it is apparent that the fact that the 
term of service interrupted is not for a fixed period,—is of 
itself not a bar’’ to the right of action.® 

And again it is said’ ‘*a distinction has been sought to be 
made between the cases where there has been an unexpired term 
contract, and cases where the services were by the day or by the 
piece, but I do not think such distinction rests upon any sound 
reason.”’ 

(c) A right of action against the party induced or in- 
fluenced to terminate the contract or term of service by a 


Glass Co. v. Binney, 4 Pick. 425; cf. 2 Payne v. R. R. Co., 18 Tenn. 521. 

Hart v. Aldridge, Cowp. 54; Green v. 3 Curen v. Rutherford, 106 Mass. 1. 

Button, 2 Cr. M. & R. 707. 4 Lucke v. Cutters Assembly, 26 
1 Harvester Co. v. Meinhardt, 9 Atl. Rep. ante; Chipley v. Atkinson, 23 

Abb. N. C. 393; s.c. 24 Hun, 489; Wal- Fila., ante. 

ker v. Cronin, 107 Mass. ante; Dixon 5 Pp. 216-217 and cases cited. 

v. Dixon, 33 La. Ann. 1261; Baughman 6 Approved in Lucke v. Cutters As- 

v. Typographical Union, 35 Alb. Law sembly, ante. 

J. 226; Crump v. Commonwealth, 84 7 Harvester Co, v. Meinhardt, ante. 

Va. 927. 
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third party is not necessary to support the action against such 
third party. 

Thus in Lucke v. Cutters Assembly, it was admitted that 
Lucke’s employers had the right to discharge him at any time 
without violating any of his legal rights, and also in Chipley v. 
Atkinson, the contract virtually was one at will, as was also the 
fact in most of the cases already referred to. ‘* Where a con- 
tract would have been fulfilled, but for the false and fraudulent 
representations of a third person, an action will be agzinst such 
person, although the contract could not have been enforced by 
action.’’? In this case the contract was not binding under the 
statute of frauds, but would have been performed, had it not 
been for the interference of the defendant. And so again it is 
said that, ‘the fact that there is not aright of action against 
the person who is induced or influenced to terminate the service 
or to refuse to perform his agreement, is not a bar to an action 
against the third person maliciously and wantonly procuring the 
termination of, or a refusal to perform the agreement. It 
is the legal right of the party to such agreement to terminate 


- it or refuse to perform it, and in doing so he violates no right 


of the other party to it but so long as the former is ready and 
willing to perform, it is not the legal right, but is a wrong on 
the part of a third party to maliciously and wantonly procure the 
former to terminate or refuse to perform it.’’? Of course there 
may also be aright of action on the contract if it will support 
one, either by the employer or employe against the other 
breaking it.® 

ll. What constitutes malicious or unlawful interference with 
the rights, especially the contractual rights of another. 

(2) It is important at the very outset here to distinguish a 
certain class of cases which would apparently be in conflict with 
others upon this subject, otherwise there is danger of being mis- 
led, as it would seem indeed some decisions have been.‘ Thus 


1 Benton v. Pratt, 2 Wend. 385; cf. 5 Cf. Lumley v. Wagner, 1 D. M. & 
Rice v. Manley, 66 N. Y. 82. G. 604. 

2 Chiply v. Atkinson, pp. 216-217, 4 Cf. Chambers v. Baldwin, 15 8. 
ante. W. Rep., ante. 
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in the case just cited,’ which refused to follow the doctrine of 
Lumley v. Gye, it was said that ‘*the act (of the third party ) 
must be a legal wrong, else it is damnum absque injuria.”’ 
But with deference, it is submitted that the act complained of in 
that case did constitute a legal wrong, and that the authorities 
therein cited belong to another class of cases. It is true that 
not every act, however malicious, which causes damage to another 
will support a right of action. ‘* Where one does an act which 
is legal in itself and violates no right of another person, it is true 
that the fact that the act is done from malice or other bad motive 
toward another, does not give the latter a right of action against 
the former, though there be a loss or damage resulting to the 
other from the act, and the doer was prompted to it solely by 
malice, yet if the act be legal and violate no legal right of the 
other person, there is no right of action.’’? So also it is said 
that, ‘‘ there are indeed many authorities which appear to hold 
that to constitute an actionable wrong there must be a violation 
of some definite legal right of the plaintiff. But those are cases, 
for the most part at least, where the defendants were themselves 
acting in the lawful exercise of some distinct right, which fur- 
nished the defense of a justifiable cause for their acts, except so 
far as they were in violation of a superior right in another.” ® 

Therefore, if the defendant’s act be, 

(1) Legal in itself, and, 

(2) Violates no superior right in another, it is not actionable, 
although it be done maliciously and cause damage to that other.‘ 

Thus one may dig upon his own land for water or any other 
purpose, although he thereby cuts off the supply of water from 
his neighbor’s well.6 And it is generally held, that no action 
will lie against one for acts done upon his own land in the 
exercise of his rights of ownership, whatever the motive, if they 
merely deprive another of advantages, or cause a loss to him 
without violating any legal right; that is to say, the motive in 


1 i, e. Chambers v. Baldwin. 4 Stevenson v. Newnham, 13 C. B. 
* Chiply v. Atkinson, 23 Fla. 212- 285; Jenkins v. Fowler, 24 Pa. St. 
213. 308 


® Walker v. Cronin, 167 Mass. 563. 5 Greenleaf v. Francis, 18 Pick. 117. 
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such cases is immaterial.! Yet even in such cases ‘* malicious 
acts, without the justification of any rights, that is, acts of a 


stranger, resulting in like loss or damage, might be actionable.’’? 


So an employer has the right to refuse to employ or retain in 
his service any person renting certain specified premises, and the 
owner of such premises has no cause of action against him for 
the exercise of such right, though such refusal was through 
malice or ill-will to such owner * And so again, the mere posting 
of a notice by an employer to employes maliciously forbidding 
them to trade with a certain merchant therein named, does 
not constitute slander or libel or give a right of action to the 
merchant; and it is not unlawful for such employer to 
maliciously discharge hands for so trading with the merchant, 
unless thereby a contract between the employer and employes 
is broken; even then no action lies to the merchant.! 
These cases,° therefore, are distinguishable because the act, 
causing the loss or damage, was not unlawful, nor a legal wrong 
to the party complaining. The questions of malice or motive 
will not be inquired of in such cases. 

‘*No legal wrong has been done; therefore there is no legal 
remedy. For the moral wrong of the act, it there be any, 
defendants may be called to account in another tribunal.’ 
One does not ‘ render himself liable in damages for maliciously 
and wickedly exercising his rights or announcing his intention of 
so doing, if thereby he injures another ’’* ‘‘ The exercise by 
one of his legal right cannot be a legal wrong to another. 
Whatever one has a legal right to do, another can have no right 


1 Frazier v. Brown, 12 Ohio St. 294; 2 Greenleaf v. Francis, supra; 


Chatfield v. Wilson, 28 Vt. 49; Mahan 
ev. Brown, 13 Wend. 261; Delhi v. 
Youmans, 50 Barb. 316; Wheatley v. 
Baugh, 25 Pa. St. 528; Phelps v. 
Nowlin, 72 N. Y. 39; Harwood v. 
Benton, 82 Vt. 724; Adler v. Fenton, 
24 How. 412; Benjamin v. Wheeler, 8 
Gray, 410; Bradley v. Fuller, 118 Mass. 
239; Hunt v. Simonds, 19 Mo. 583; 
Story v. Odin, 12 Mass. 157; Thurston 
v. Hancock, 12 Mass. 220; R. R. Co. 
w. Douglas, 5 Seld. 447. 


Wheatley v. Baugh, supra; Parker v. 
R. R. Co , 3 Cush. 107. 

8 Haywood v. Tillson, 75 Me. 225. 

4 Payne v. R. R. Co., 13 Tenn. (B. 
J. Lea), 507. 

5 The same as are relied on in 
Chambers v. Baldwin, ante. They are 
all thus distinguished in Chiply vt. 
Atkinson and Walker v. Cronin, which 
expressly approved Lumley v. Gye. 

* Payne v. R. R. Co. (ante); pp. 
522, 527. 
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to complain of.’’! While this is a mere truism, the class of 
cases just discussed do not warrant any interference with 
another’s rights, which of itself constitutes a legal wrong or 
unlawful act. ** Such cases, though we do not question their 
correctness, should, however, not be construed so as to justify 
any unauthorized invasion of another’s rights.’ ? 

It becomes necessary therefore to examine — 

(b) What acts of a third party constitute such interference as 
will amount to a legal wrong, and what acts constitute such a 
threat or intimidation as will amount to a wrongful interference 
with another’s rights. 

(1) What interference amounts to a legal wrong. 

The right to acquire property includes the right to select and 
follow any lawful employment with a view to the acquisition of 
property, and if this is a right, then its violation must be a 
wrong for which there is aremedy.* For, as Lord Holt said 
in the leading case of Ashby v. White: * ‘If the plaintiff has a 
right he must of necessity have a means to vindicate and main- 
tain it, and a remedy if he is injured in the exercise and enjoy- 
ment of it; it is a vain thing to imagine a right without a 
remedy,’’ And again, it is said. ‘* A special action on the case 
was introduced for this reason, that the law will never suffer an 
injury and a damage without a remedy.’*® Mr. Addison says 
in his work on the law of Torts® that, “interference by fraud 
or force with the free exercise of another’s trade or occupation 
or means of livelihood, is atort, * * * and where a violent 
or malicious act is done to a man’s occupation, profession, 
or way of getting a livelihood, there an action lies in all cases,”’ 
citing numerous instances and examples. Chief Justice Holt 
once sustained an action for damages, by reason of frightening 
wild fowl from the plaintiff’s decoy.” 


But to go a step farther beyond these general principles. 


It is a legal wrong, for which an action lies, to maliciously 


1 Cooley on Torts, p. 688. 5 Winssinore v. Greenbank, Willes 
2 Chiply v. Atkinson, 23 Fla. 218, Rep. 581. 
ante. 6 Pp. 9-14. 
8 Cooley on Torts, (2d. Ed.), p. 36. 7 Carrington v. Taylor, 11 East, 
421d. Ray. 953, s.c.1S. M. L.C. 571-4; s. c. 11 Mod. 74. 
105. 
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persuade a third person to break a contract existing be- 
tween such third person and the plaintiff. ‘* Merely to 
persuade a person to break his contract, may not be wrongful 
in law or fact. But it the persuasion be used for the indirect 
purpose of injuring the plaintiff, or of benefitting the defend- 
ant at the expense of the plaintiff, it is a malicious act, 
which is in law and fact a wrong act, and therefore a wrongful 
act, and therefore an actionable act, if injury follows from it.’’ 1 
It matters not whether the contract be for a definite or indefinite 
period. So long as the parties to a contract are ‘* willing and 
ready to perform, it is not the legal right, but is a wrong on the 
part of a third party, to maliciously and wantonly procure the 
former to terminate or refuse to perform it. Such wanton and 
malicious interference for the mere purpose of injuring another 
is not the exercise of a legal right.’?? No one, of course, has 
the right to be protected from competition, and if disturbance 
or loss come as a result of this, or the exercise of like rights of 
others, it is damnum absque injuria. Every one has a perfect 
right to protect or advance his business, but competition does not 
justify wanton or malicious interference with, or annoyance to 
another.’ ‘* Malice,’’ as here used, is almost synonymous with 
the meaning of ‘‘ unlawful.’’ The mere knowing of the contract 
between the plaintiff and the third person, and with such knowl- 
edge, deliberately inducing one to break said contract with the 
intent to do the plaintiff harm, is malice of itself. If an act is 
malicious, and not done in the exercise of any legal right, it is 
wrongful and unlawful, and conversely every wrongful or unlawful 
act is per se malicious.’ It is upon the proper understanding of 
this proposition that the cases referred to under the preceding 
head are distinguished from those now under consideration. 


1 Per Brett, J. (Lord Selbourne con- 4 Bowen v. Hall, and Lumley v. 
curring), in Bowen v. Hall,6Q. B.D. Gye, ante; Chiply v. Atkinson, 23 Fla., 
338. ante; Pollock on Torts, p. 452. 

2 Chiply v. Atkinson, pp. 216-217, 5 Payne v. R. R. Co., ante; Bowen 
ante; Lucke v. Cutters Assembly, v. Hall, ante; Lucke v. Cutters As- 
ante. sembly, ante; Walker v. Cronin, ante; 

3 Cf. Walker v. Cronin, 107 Mass. Addison on Torts, Sec. 40. 
ante; Chiply v. Atkinson, 23 Fla., ante; 

Payne v. R. R. Co., 13 Tenn., ante. 
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**In a legal sense, any unlawful act, done willfully and purposely 
to the injury of another, is, as against that person, malicious.! 
To determine, then, whether a ‘ malicious act ’ is ‘ wrongful,’ in 
the legal sense, and therefore actionable, we must first determine 
whether it is unlawful. But if unlawful, and injurious, it is 
xctionable, irrespective of the motive; and whether malicious or 
not, if not unlawful and injurious, then it is not actionable even 
though malicious and wicked.’’? Hence in the case just quoted 
from, it was held not unlawful for a railroad company to dis- 
charge, or threaten to discharge, hands for trading with a certain 
merchant, even if the railroad acted maliciously to break up the 
business of the merchant, and that no action lies to such mer- 
chant. The railroad was simply acting upon its legal right to 
retain or discharge what employes it pleased, so long as it vio- 
lated no contract with them. But on the other hand an action 
was sustained by an employe against a third person, who pro- 
cured the employer to discharge such employe, by maliciously 
withholding or breaking the contract of such third person with 
the employer, such interference not being the assertion of any 
legal right of the defendant. 

The legal maxim therefore that ‘ there is no wrong without 
its remedy,’’ must be takenin a legal sense. It means no more 
than that there is a legal remedy for every legal wrong, i. e., 
every injury suffered 2s the consequence of an unlawful ; act, or 
a lawful act done in an unlawful manner.* 

(2) What acts of a third party constitute such a threat or 
intimidation as will amount to a wrongful interference. 

It is to be presumed, as preliminary to any right of action, 
that the plaintiff has suffered some loss or damage as the result 
of the threat or intimidation, whatever it be, otherwise there is 
no legal wrong. 

It is hardly possible to classify the cases upon this subject, as 
each one depends, in nearly every instance, upon its own partic- 


1 Cf. Greenleaf on Evidence, Vol. 8 Chiply v. Atkinson, 23 Fla. 206; 
2, Sec. 453. see post, pp. 


2 Payne v. R. R. Co., 13 Tenn., p. 4 Payne v. R. R. Co., 13 Tenn., p. 
526, ante. 526. 
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ular state of facts. Some general principles are to be deduced 
however. 

First: It is to be noted that the mere fear, or statement of 
such fear, by the party threatened or intimidated (whether em- 
ployer or employe) by an act of a third party, does not conclu- 
sively determine such act to be a threat or intimidation. As was 
said by Mr. Justice Brewer, the mere fear of the third party, 
“ might simply be an excuse for his conduct in discharging the 
plaintiff, or it might be because he was a timid man, and there 
was really no such demonstration that a sensible man, an ordi- 
nary man, a prudent and fair-minded man, had any reason to 
expect any further trouble. So the (plaintiff) * * * must 
satisfy the court (or jury) that whatever language may have 
been used, it was used under such circumstances, and with such 
demonstrations, that the employes * * * felt that, as pru- 
dent men, they must leave —and also that the demonstration 
was made under the circumstances with the intent to accom- 
plish that result.’’? 

It all depends therefore upon the circumstances under which 
the threat was made and the relations existing between the 
parties at the time, as to whether the threat can be justly 
chargeable, in an action, with the dismissal of, or damage to, — 
the plaintiff. 

Second: While this is so, it is equally true, that if loss and 
injury does result to the plaintiff in consequence of the threat or 
intimidation, the defendants can not shield themselves, by deny- 
ing that they ever intended such consequences as actually followed. 
‘¢ Courts are bound to look at things just as they are, to pass on 
facts just as they are developed, to treat the conduct of men just 
as itis, and to impute to them that intention, which their acts and 
their conduct disclose was their intention. * * * Supposing 
half a dozen men stop a coach with revolvers in their hands, 
and one man asks the passengers politely to step out and pass 
over their valuables; and they step out and pass over their valu- 
ables — would not the common sense of every man say that that 


1U. S. v. Kane, 23 Fed. Rep. 750- tainmmg a very clear exposition of the 
7651. A most interesting case and con- aw on threats and intimidation. 
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1U.S. v. Kane, ante. 5 Baughman». Typographical Union, 
2 Pollock on Torts, p. 453. 35 Alb. Law J. 226; Crump v. Com- 
3 Lucke v. Cutters Assembly, 26 monwealth, 84 Va. 927. 

Atl. Rep. (Md.) 505. 6 State v. Donaldson, 32 N.J.L. 
4 Carew v. Rutherford, 106 Mass. 1951. 

13; State v. Glidden, 55 Conn. 46, 71- 

75. 


request, no matter how politely expressed, was a request backed It 
by a demonstration of force that was really intimidation.’?! Ig J into 
there is a contract, ‘‘ the breach of the contract * * * ex. wou 
cludes the defense that the act complained of,though harmful and J bee 
intended to do harm,was done in the exercise of a common right,’ son 
Thus the notifying of a firm that, if they retained a certain J unl 
non-union employe, the defendant (a labor organization) ** would J pu’ 
be compelled to notify all labor organizations of the city; that ; 
their house was a non-union house,’’ was held to be a threat, to | 
which justified said firm in concluding that if they did not diss J do 
charge said non-union employe, the plaintiff, their house would J tht 
be **boycotted,’’ and all their union employes called out— pa 
although it was strenuously asserted by the defendant that no § de! 
such results would have happened, nor did it intend to threaten it 
such, nor did it desire to compel the firm to discharge the plaint- do 
iff. ‘If this be so,’’ said the court, ‘‘ how are we to interpret | 
the meaning of the written notice? What purpose did the ap- pa 
pellee (the defendant) have in sending it, and what design was, th 
through its agency, sought to be accomplished? * * * Can by 
it be seriously questioned that, from the evidence in this at 
cause, the appellee intended or expected any other or different pe 
result from the sending of the written notice, than that which al 
followed its reception,’’* to wit, the discharge of the plaintiff. fu 
Of the same character are all threats to ‘* boycott ’’ the plaintiff's 
business or to induce his workmen to leave him and deter others § a 
from entering his employ, unless he will discharge certain em- 
ployes or accede to certain unlawful demands of the defendants.‘ g 
Or that the defendants will ‘do all in their power to break up t 
and destroy the business of the parties, to whom the threats are d 
addressed.’’® Or for employes to notify their employer that, u 
unless he does certain things, they will, in a body, quit his 1 
employment.® ] 
1 
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It is not necessary therefore that the threats be actually put 
into operation, nor is the question entirely whether any damage 
would have actually resulted to the employer if the threats had 
been carried out, but whether the parties threatened, had rea- 
sonable ground to suppose or to fear that damage would result, 
unless they yielded, and whether the threat was made for the 
purpose of creating that fear.' 

Third: It would seem that some of the cases already cited, go 
to the extent of supporting the doctrine, that even to threaten to 
do what the defendant had a legal right to do, is unlawful, if such 
threat was intended, and did cause injury and damage to a third 
party. In other words, while it might be perfectly lawful for the 
defendants to do the acts themselves, which were threatened, yet 
it is unlawful to ¢hreaten to do them to a third party, unless he 
does something which he has a lawful right not to do. 

Thus where the threat was to break up the business of the 
parties threatened, it was said: ‘* Even though they meant that 
they would break up and destroy the business of the customers 
by competition, yet if those threats were intended and reason- 
ably calculated to have the effect of forcing or intimidating the 
persons to whom they were made, into doing an act injurious to 
another, which it was his legal right, not to do, they are unlaw- 
ful.’’? 

And this case was affirmed on appeal after an exhaustive 
analysis of all the cases.® 

So in the case where the threat was ‘‘ to notify all labor or- 
ganizations of the city that their house was a non-union one,” 
the court said, ‘‘ It is further contended by the appellee (the 
defendant) that it only meant by the notice sent, to say that 
unless (the firm) discharged the appellant (the plaintiff) it 
would withdraw the name of the (firm) from the list of houses 
published — recommending said houses to the patronage of or- 
ganized labor. Yet even this view of the letter contemplated 
the discharge of the appellant, and necessarily concedes that 


1 U.S. v. Kane, and Lucke *. Cut- 3 Crump v. Commonwealth, 84 Va. 
ters Assembly, ante. 927, ante. 

2? Baughman v.Typographical Union, 
ante. 
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the sole purpose of the letter was to accomplish the appellant’s 
discharge. In no view of the facts of this case have we been 
able to ascertain where the appellee derived its right to obtain, 
by the means adopted, the discharge of the appellant from his 
position.’ 

But on the other hand it has been said, that ‘* threats and 
intimidation must be taken in their legal sense, In law a 
threat is a declaration of an intention or determination to injure 
another by the commission of some unlawful act; and an intimi- 
dation is the act of making one timid or fearful by such declara- 
tion. If the act intended to be done is not unlawful, then the 
declaration is not a threat in law, and the effect thereof is not 
intimidation in alegalsense * * * This act was not unlaw- 
ful—and to announce a determination to doit * * * was 
not a ‘ threat or intimidation ’ in the legal sense.’’ 2 

Lastly: If by the malicious and wrongful act of the defendant 
a contract, whether express or implied, is broken between a third 
party and the plaintiff, by which injury ensues to the plaintiff, 
the defendant, when sued for the damage, cannot set up asa 
defense that his wrongful and malicious act was not the prowi- 
mate cause of the injury, but that the third party alone who 
broke the contract, or discharged the plaintiff, is responsible.’ 

At one period of the law this objection would have been held 
conclusive,‘ but this opinion is now disapproved.°® 

‘* The tendency of our later authorities is to measure respon- 
sibility for the consequences of an act, by that which appeared, 
or should have appeared to the actor, as natural and probable — 
and not to lay down fixed rules which may run counter to obvious 
facts. Here *® the consequence is not only natural and probable— 
if A’s action has any consequence at all — but is designed by A; 
it would therefore be contrary to the facts to hold, that the 


1 Lucke v. Cutters Assembly, 26 5 Lynch v. Knight, 9 H. L. C. 577; 

Atl. Rep., ante. cf. notes to Vicars v. Wilcocks, 2 Sm. 
2 Payne v. R. R. Co., 18 Tenn. 521-1. C.; Bowen v. Hall, 6 Q. B. D. 333. 

522, ante. § That is in cases of wrongful inter- 
3 See supra, p. . ference with a contract between third 
4 Vicars v. Wilcocks, 8 East.1;8.c. parties. 

2Sm. L. C. 
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chain of proximate cause and probable consequence. A proxi- 
mate cause need not be an immediate cause. * * * In any 
case it would be strange if it lay in a man’s mouth to say, that 
the consequence which he deliberately planned and procured, is 
too remote for the law to treat as a consequence.”’? And again 
“unless there be some technical doctrine to oblige one to say so, 
it seems impossible to say correctly, in point of fact, that the 
breach of contract is too remote a consequence of the act of the 
defendant; the injury is, in such a case, in law as well as in fact, 
a natural and probable consequence of the cause, and there is no 
technical rule against the truth being recognized.”’ ? 
Wu. L. Hopes. 


BaLTIMORE, MD. 


1 Pollock on Torts, pp. 453-454, ! Bowen v. Hall, 6 Q. B. D. 838. 
ante, 0. 
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NOTES. 


Tank You. — Like the thoughtful and pithy ‘‘ Notes ’’ and ‘‘ Notes 
ef Recent Decisions’’ of the AMertcan Law Review. — New York Law 
Journal, Dec. 4, 1893. 


CommenDABLE Brevity. — We notice an exceptional brevity in many 
of the recent opinions of the Court of Criminal Appeals of Texas. 
If the records have not in fact been hastily considered, this brevity 
will endear the court to the legal profession in that State. The courtis 
one of recent creation, and in this respect it is starting in well. 


A Vereran Court Reporter. —Hon. John Hooker resigned his 
office of reporter of the Supreme Court of Errors of Connecticut, in 
October last, to take effect with the beginning of the present year, and 
the court in accepting his resignation took occasion to express its high 
appreciation of the manner in which he had discharged the duties of 
his office. Chief Justice Andrews said: ‘‘ From first to last of these 
volumes, he has shown a rare mastery of the powers of analysis and dis- 
crimination, as well as of concise statement and clear expression. The 
judges part with him with sincere personal regret, and only consent 
to his retirement at his earnest and repeated requests.’’ James P. 
Andrews, Esq., was appointed his successor. 


Tue Ricut To HANG Murperovus Cranks. — There is a general con- 
currence among intelligent people in the justice of the verdict of the 
Chicago jury convicting Prendergast, the crank who assassinated Mayor 
Harrison of that city, of murder in the first degree. It was not neces- 
sary to follow the evidence with any very close attention to make it 
perfectly clear that Prendergast belonged to a school of murderous 
cranks who are plenty sane enough to be hanged. The number of 
attempts upon the lives of distinguished men made by this species of 
criminal, points to the conclusion that, under the uncontrollable impulse 
theory of legal accountability, the life of no man in the community is 
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safe. In England, where the uncontrollable impulse theory has never 
found a foothold, the murderous crank receives short shrift, and human 
life is much safer from his depredations. A peculiar form of his ‘‘ in- 
sanity ’’ is the murder of men who hold distinguished public offices, or 
who are very rich. The uncontrollable impulse which dictates the 
murder is generally an uncontrollable desire for notoriety — merely a 
morbid vanity. Such fellows ought to be got rid of like rattlesnakes. 
The conduct of the Chicago jury stands out in striking contrast with 
that of the San Francisco jury which let off the crank who fired a pistol 
shot into the back of John W. Mackay, with six months imprisonment 
in the county jail. 


Dereat OF THE Torrey Bankruptcy Britt. —It is to be regretted 
that a bill which has been renewed before Congress several times known 
as the Torrey Bankruptcy Bill, prepared by Colonel J. L. Torrey, of 
the St. Louis bar, was finally defeated in the House of Representatives, 
on the motion of Mr. Bland, of Missouri, by striking out the enacting 


| his clause, by an overwhelming vote. This disposes of all hope of the 
t, in passage of any remedial bankruptcy legislation by the present Congress. 
and That the passage of such a law is demanded by every principle of justice 
high ought to be obvious to all men who have taken pains to inform them- 
S of selves on the question. The State laws for the collection of debts, or 
hese rather the State laws devised to prevent the collection of debts, are as 
dis- variant as the responses of the Delphian Oracle. The commercial busi- 
The ness of the country has, during recent years, largely passed into the 
sent hands of incorporated companies, and, as pointed out in an article in a 
P. previous number of this publication,’ a majority of the State courts 
concede the power of corporations to prefer their creditors, and some 
of them concede the power to prefer their own directors, and to create 
such preferences by the votes of the directors preferred. Itis true that 
On- a stream cannot rise higher than its fountain-head, and that in this 
the scandalous and debauched state of opinion among the State judicatories, 
yor it cannot be expected that the representatives of the people of the 
2e8- States in Congress, will have a much better opinion upon the subject. 
e it The people are divided, in reference to commercial questions, into two 
ous classes ; those who favor the payment of debts and those who favor the 
of shirking or repudiation of debts; and the latter seem to outnumber the 
3 of former, just as the rogues outnumber the honest people. 
ilse 
y is 1 27 Am. Law. Rev. 846, et seq. 
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Tne American Bar Assocration’s Gotp Mepat.— The Americana 
Bar Association established a scheme of awarding a gold medal annually 
for distinguished services in the promotion of legal reform. At the 
meeting which took place in 1891, in Boston, an unseemly contest arose 
as to the award, involving a certain amount of electioneering ; and it 
was compromised by awarding two medals for that year, one to Lord 
Selborne, the nominee of the committee having the subject in charge, 
and the other to David Dudley Field, the favorite of a majority of the 
association. But the lawyers resolved to bury the apple of discord by 
refusing to award such a medal thereafter. We hope that the subject 
will be revived, and that the association, at its next meeting, will award 
a medal to Baron De Courcel, who presided with such dignity and 
impartiality over the Behring Sea arbitration. Whatever politicians may 
think of that award, the opinions of capable lawyers will differ very 
little upon the conclusion that it was in all respects legal and just; and 
that, although it decided all questions of technical law against the 
United States, the decision, even of those questions, was as favorable 
to us as to Great Britain ; since we, as a maritime nation, are as much 
interested in preserving the principle of the freedom of the seas, as is 
the great maritime nation from which we sprung. We repeat, the 
American bar, through their representative association, ought to render 
a graceful recognition to Baron De Conurcel, and, through him, to the 
august tribunal over which he presided, for the services rendered by 
them in advancing the principle that disputes between great nations can 
be settled by judicial tribunals, upon lines of reason and justice and 
upon recognized principles of international law, instead of by the 
destruction of fleets and the burning of cities. 


Can A Governor Be Impeacnep For Improperty EXERCISING THE 
ParpontnG Power?— Mr. George H. Shibley, of Chicago, has an 
article in the Green Bag for October, which is certainly not written 
‘‘in lighter vein,’’ under the heading, ‘‘ The Pardoning of the Anar- 


chists: Is Governor Altgeld Liable to Impeachment?’’ Governor 


Altgeld, it will be remembered, pardoned the anarchists,—those of 
them that were not hanged but imprisoned instead in the penitentiary, 
not on the general ground that he found their case proper for the exer- 
cise of executive clemency, but on the ground that they had been ¢le- 
gally convicted. Now, as the Supreme Court of Illinois had affirmed 
the conviction, the publication of such reasons for granting the pardon 
was an impudent and indecent assertion of his mght and power to re- 
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view a decision of the Supreme Court. But the conclusion of Mr. 
Shibley does not follow from this fact. ‘That conclusion is that the 
Governor, in exercising his pardoning power on that ground, has com- 
mitted an official misdemeanor, and is therefore liable to impeachment. . 
The proposition will not bear any analysis at all. ‘The governor of a 
State can no more be impeached for giving wrongful, or foolish, or im- 
pudent, or disgraceful reasons for doing a lawful act, than a judge can 
be impeached for giving similar reasons for rendering a lawful decision. 
Governor Altgeld had the power, resting in his mere discretion, to 
pardon the anarchists without giving any reason for his action, and 
that is enough to secure him against impeachments nor, upon prece- 
dent, will it do at-all to say that it is an improper exercise of the 
pardoning power, to exercise it on the ground that it turns out that the 
prisoner has been improperly convicted. Improper convictions some- 
times take place, notwithstanding all the safeguards which the consti- 
tution and the law throw around persons accused of crime. New 
evidence is discovered; the real criminal comes forward and confesses 
and surrenders himself to justice, and the innocence of the prisoner is 
rendered absolutely clear. Surely it is no invasion of the province of 
the judiciary for the governor to exercise his pardoning power in such 
a case on the ground that the conviction was erroneous. In England, 
where the defendant has no writ of error as a writ of right, but where 
such a writ is only grantable in criminal cases in the discretion of the 
attorney-general and upon his fiat, it is well known that the only 
remedy of a prisoner who has been unjustly convicted, where there is 
no case to be reserved by the judge for the decisions of questions of 
law, is by a pardon issued in the name of the queen by the home 
secretary; and the law of that country has in several recent instances 
presented the incongruous spectacle of the queen pardoning innocent 
people of offenses which they never committed, but of which they were 
convicted, and pardoning them on the ground that it had been ascer- 
tained that they had never committed the offense charged against 
them. While, therefore, the act of Governor Altgeld, in publishing as 
his reasons for discharging the anarchists, that they had been denied a 
fair trial and had been convicted contrary to law,—such reasons noi 
being based on any newly discovered evidence, but being merely a re- 
view of the record of their crime after the judgment had been affirmed 
by the Supreme Court,— was a very disgraceful official act, in which 
statement the enlightened public opinion of the whole country con- 
curs,— yet we fear that Mr. Shibley will not succeed in impeaching 
him, however desirable such a result might be. 
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Harvarp Derarturg.’’— Our legal contemporaries continue 
to discuss what is called the ‘‘ Harvard Departure,’’ which is the reso- 
lution of the Harvard University not to admit to its law school candi- 
dates who have not received the degree of bachelor of arts from some 
reputable college, or who do not possess the scholastic equivalent of 
such a degree. The Chicago Legal News, with its customary good 
sense, concurs with the Michigan Law Journal in disapproving of that 
departure. In discussing the subject, the Legal News points out that, 
after a young man leaves the grammar school, it usually takes a year 
to fit him for college. Then follows a course of four years in college; 
and this must be supplemented by at least two years in a law school 
before he can be admitted to the bar. Thus, after leaving the 
grammar school he must travel a journey of seven years before he can 
become a member of the bar; and, says the Legal News, ‘‘ seven years 
is a long road to travel to reach the bar.’’ Our view is that seven 
years would not be a long road to travel to reach the bar after leaving 
the grammar school, provided the road were a proper road, and pro- 
vided it were properly traveled. But the difficulty is that the road of 
the dead languages and of the higher mathematics is not a proper road, 
but a barren, unprofitable and useless road. It is a road in which the 
student is, for the most part, acquiring knowledge which in after life he 
must forget and throw away. If a man will take the trouble to analyze 
his mental processes, he will discover that remembering consists of asuc- 
cession of mental reverberations or repetitions and that this mental repe- 
tition involves a constant exhaustion of nerve strength, the same as does 
the work of observing, imagining or organizing. A mind whose memory 
is loaded with a vast accumulation of useless knowledge is therefore 
handicapped in the race of life. In his mental work he must either 
throw this knowledge away, as most practical and successful men do 
throw away their scholastic learning, or else he must drag it after him, 
very much as an army drags its baggage train. This train of useless 
knowledge, equally with the baggage train of an army, deserves the 
name which the Romans gave to the military baggage train, impedi- 
menta. We repeat that what is wanted is for a young man, as soon as 
he leaves the grammar school, to choose his profession and to select his 
studies with reference to that profession. A certain amount of general 
knowledge is, of course, necessary to every well-rounded man. So far 
those who advocate the old college curriculum are in the right. But it 
is not and never was true that either Greek or the higher mathematics 
is necessary to the equipment, or even to the polish of a lawyer. The 
erimes that have been committed against the youth of our race under 
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the plea of mental discipline pass all computation. They have been 
drilled in Greek for mental discipline; they have been drilled in the 
higher mathematics for mental discipline ; and they have been drilled in 
this and in that useless study for mental discipline, when they could 
best get the mental discipline which a lawyer needs by studying law, or 
that which a doctor needs by studying medicine. The mental discipline 
appropriate to any work is the discipline which we get by studying in 
that work and by laboring in that work. The more a man spreads out 
in the acquisition of knowledge, the thinner his knowledge gets; and a 
man who is great in any one science is necessarily narrow, because he 
uecessarily concentrates his mind upon that science. Sir Edward Coke 
is not credited with having possessed a diffusive general learning ; but, 
though he is called a pedant by Macaulay, his efforts gave us the 
Petition of Right, and, after three hundred years, his writings remain 
the living sources of the law. He was one of the few writers upon the 
common law whose dicta have been accepted as evidence of that law 
without the citation of any precedent, but upon a declaration by subse- 
quent judges that his mere opinion is evidence of the common law. 
Sir Francis Bacon, on the other hand, aspired to the possession of all 
knowledge and to the mastery of all philosophy. No man ever equaled 
him in the scope of his general attainments. But, though he held the 
great seal of England for four years, he left behind him scarcely any 
impression upon the laws of his country beyond the memory of the 
fact that he had corrupted and debauched them. When we consider 
the enormous, exuberant and intertangled mass of which our so-called 
American law consists, the suggestion that, of the seven years consumed 
in equipping a young man for the office of a counsellor in that law, five 
are to be consumed in merely scholastic studies and only two in strictly 
legal studies, becomes extremely ridiculous. And the ground of ridi- 
cule is but partially mitigated by lengthening the term of study in the 
law school to three years. 


Aw Interstate Commission on Untrorm Lecisiation.— One of the 
greatest inconveniences growing out of our Federal system of govern- 
ment lies in the want of uniformity of laws on questions of general, 
and not merely of local, concern. No power resides in Congress to 
enact uniform laws, except in regard to bankruptcy, interstate com- 
merce, and perhaps one or two other subjects where special power has 
been committed to it. We have more than once pointed out the fact 
that our Federal system presents the spectacle of a pyramid standing 
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upon its apex. We doubt whether it ought not to have been originally 
modeled on the plan of the constitution of the Dominion of Canada, which, 
if we understand it aright, commits general legislative power to the 
Parliament of the Dominion, and prohibits local legislation on any gub- 
ject in respect of which the general Parliament enacts general laws. 
As it is, under our system of government, we have uniform laws only 
inrough the concurrent action of the legislatures of the different States. 
it is greatly to the credit of Governor Hill, of New York, that, in the 
year 1890, he, by addressing the governors of other States, inaugurated 
a movement to establish what may be called an ‘‘ Interstate Commis- 
sion’’ to propose measures of bringing about a uniformity of State 
legislation on various subjects. The result so far achieved is that nine- 
teen States have, through their legislatures, concurred in the movement, 
by appointing commissions, consisting of three and sometimes more 
lawyers; to meet with those appointed by other States, to consult, and 
to recommend to their respective legislatures the enacting of laws upon 
certain subjects of general concern wherein the laws of the different 
States are now divergent and conflicting. The conference met last year 
at Milwaukee and recommended a scheme of uniform laws on the exe- 
cution and acknowledgment of deeds; the sealing and attestation of 
deeds; the solemnization and recording of marriages, and fixing the 
age of consent thereto; jurisdiction in actions for divorce; the execu- 
tion of wills; the probate of foreign wills; abolition of days oi 
grace; and a uniform standard of weights and measures. A complete 
list of the commissioners thus far appointed is published in the Green 
Bag for October. Among them we find our learned friend Irving 
Browne, Esq., formerly editor of the Albany Law Journal, and now 
editor of the Easy Chair department of the Green Bag, and also 
Leonard A. Jones, Esq., one of the editors of this Review. 


CONSECRATION OF THE CHaAnceRY Bar LopGE or FREEMASONS. — The 
Standard (London) says editorially :— 


The consecration of the Chancery Bar Lodge of Freemasons last night in 
Lincoln’s-inn Hall was, as the Prince of Wales justly described it, a “‘ most in- 
teresting ceremony.’’? Not only was it the first occasion on which the Prince 
was ever present at the consecration of a lodge, but he was surrounded by a 
brilliant company, including many of the most distinguished members of the 
bench and the bar. We trust that the new lodge will realize the hopes and 
expectations of its founders. There is little reason to fear for its success. 
The cult of Freemasony has already secured a firm footing in the haunts of the 
lawyers. Among its votaries are four legal members of the House of Lords 
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at least one lord justice of appeal, five judges of the Queen’s Bench and 
Chancery Divisions, and Queen’s Counsel and junior barristers innumerable. 
The inauguration of the Chancery Bar Lodge is thus the seal and the out- 
ward and visible symbol of a faith which has long been inwardly and trium- 
phantly working in the legal profession. But it is much more than this. 
Perhaps no reproach is more frequently laid to the charge of the bar than that 
its members, bent on the attainment of their own ambitions, are isolated 
from each other, and are incapable of uniting for common objects. How 
far this charge is well founded we are not here concerned to inquire, although 
the meagre enthusiasm with which each successive effort after organization 
is received by the bar makes it difficult to condemn the criticism to which we 
have referred as altogether groundless. But, if this mischievious tendency to 
isolation prevails among the members of the profession, it is impossible to 
doubt that the Chancery Bar Lodge will, within its own sphere of influence, 
do much to correct it. The legal Freemasons, instead of being scattered over 
the broad surface of an ocean of separate lodges—rari nantes in gurgite 
vasto — will henceforth have an ark of their own, within whose walls they may 
cultivate the society and consult the interests of those of their professional 
fellows who seek its kindly shelter. Associations of this description cannot 
fail to be productive of mutual benefit, and of that capacity for united action 
in which, if we may believe its critics, the English bar is now so weak. And in 
the not distant future they may, perhaps, lead to the substitution, im forensic 
argument, of the words ‘my learned brother’ for the time-honored formula, 
learned friend.”’ 


The above described ceremony, while vet in prospect, was thus de- 
scribed in the Law Journal (London) :— 


At the banquet, which will be held in the dining-hall, kindly lent by the 
benchers of Lincoln’s Inn for the occasion, a large number of distinguished 
men will be present, invitations having been sent to all the leading Freemasons 
in the soaial as well as the legal world. Among the number are the Duke of 
Connaught, the Lord Chancellor, the Duke of Devonshire, the Earl of Jersey, 
Lord Methuen, the Earl of Carrington, Lord Halsbury, Lord Ashbourne, Lord 
Field, and Lord Justice Lopes. The judges of first instance who are Free- 
masons are Mr. Justice Cave, Mr. Justice Grantham, Mr. Justice Romer, Mr. 
Justice Gainsford Bruce, and Mr. Justice Kennedy, to all of whom invitations 
have been sent. Every practicing Queen’s Counsel who belongs to the order 
has been invited to attend, among the number being Sir Edward Clarke, M. P., 
Mr. Lockwood, Mr. P., Mr. Samuel Pope, Mr. Bigham, Mr. Lawson Walton, M. 
P., Mr. M’Call, Mr. Bayford, and Mr. Gully. Invitations have also been sent 
to the Lord Mayor, Sir Forrest Fulton, Sir Douglas Straight, Sir John Gorst, 
Sir William Marriott, Mr. Staveley Hill, Q.C., Mr. Napier Higgins, Q.C., Mr. 
R. O. B. Lane, Q. C., Mr. English Harrison and Mr. I ofthouse, the secretary of 
the bar committee. There is every prospect of the lodge becoming popular 
among the members of the chancery bar. It has twenty-six founders, and a 
considerable number of barristers have already given in their names as candi- 
dates for joining or initiation. 
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‘¢Truck Srore’’ Lecistation.— Those American judges who have 
spat so contemptuously upon certain acts of the legislatures of their 
own States, and declined to protect that deserving though helpless 
class of people, common laborers, from the greed of mining and man- 
ufacturing corporations, by requiring such corporations to pay their 
laborers at stated periods, might, if their ignurance had not been as 
great as their zeal to serve corporate interests, have noted the fact that 
such legislation long antedated in England the passing of such acts in 
America. There are two notable English statutes upon the subject, 
the first enacted in 1831 and cited as the Truck Act, 1831,! the 
second passed in 1887 and cited as the Truck Amendment Act, 1887. 

A learned dissertation of these two statutes is found in the Law 
Gazette (London) for October 28, 1893, contributed by M. R. Wilson, 
Esq. We subjoin so much of his dissertation as gives a summary of 
the two statutes :— 


It is clear that the object of these two acts was to insure to workmen the 
payment of the entire amount of their wages in actual current coin of the realm, 
unfettered by any promise or obligation that it should be spent in any particu- 
lar manner, or at any particular shop. The legislature endeavored to secure 
that every workman might have in his hand the very actual coin representing 
his wages, in order that heand his family might freely carry it home, or expend 
it without impediment in the open market —subject to certain exceptions, to 
be hereafter mentioned. That was, speaking broadly, the object of the legis- 
lators. The act of 1831 and the Amendment act of 1887 attempted to enforce 
this object by rendering illegal every payment, or contract for payment, of 
wages, except as is therein provided. Certain sections imposed penalties upon 
all those who made such illegal contracts or payments, and others gave the 
workman a right to recover the arrears of wages not actually paid over to him in 
coin, while it prevented the employer from setting up in answer to such action 
some rights of set-off of which he might otherwise at law have availed himself. 
After reciting that it is necessary to prohibit the payment (in certain trades) of 
wages in goods, or otherwise than in current coin of the realm, the principal act? 
by section 1, enacts “‘ if in any contract the whole or any part of a workman’s 
wages shall be made payable in any other manner than in current coin of the 
realm, such contract shall be illegal, null and void.’? The same fate is (under sec- 
tion 2) to befall any contract in which any provision is directly or indirectly made 


respecting the place where, or the manner in which, or the persons with whom, | 


the whole or any part of the wages shall be laid out or expended. Section 8 
deals not with contracts, but with actual payments. It provides that the entire 
amount of the wages earned shall be actually paid “ to such artificer in the 
current coin of the realm and not otherwise,” and every payment made to such 
artificer by his employer of or in respect of any such wages by the delivery te 
him of goods, or other wise than in the current coin as aforesaid (except as here- 


1 Stat. 1 and 2 William IV. ch. 37. 2 1and2 William IV., c. 37. 
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inafter mentioned), and artificers can recover any amount not paid in the cur- 
rent coin. In an action brought for wages no set-off will be allowed for goods 
supplied by the employer, or by any shop in which the employer is interested, 
nor shall an employer bring an action against his artificer for goods supplied 
to him on account of wages.! If the artificer or his wife or children become 
chargeable to the parish the overseers may recover any wages earned within 
the three preceding months and not paid in cash.2 Bank notes may be paid 
for wages provided that the artificer consents.* All offenders against either act 
are subject to the penalties imposed by section 9 of the principal acts, namely: 
For the first offense not more than £10 nor less than £5, for the second offense 
not more than £20 nor less than £10, for the third offense not more than £100. 
The third offense is a misdemeanor but punishable by fine only. Section 10, 
which dealt with how penalties under section 9 were to be recovered, was re- 
pealed by act of 1887, except the proviso that ten days must elapse between the 
first and second and second and third offenses before they can be treated as 
second and third convictions respectively, although they can be punished as 
original offenses in any case. Two years without a conviction condones pre- 
vious convictions, and the next offense after that period is to be punished as a 
first offense. Sections 11 and 12 were repealed by the act of 1887. A part- 
ner is not to be liable in person for the offense of his co-partner, but the 
partnership property is to be so liable.* Section 14 points out the way in 
which summonses under this act are to be served. Sections 15 and 16 are 
repealed by the act of 1887. Convictions are not to be quashed for want of 
form. The two following sections, 18 and 19, have been repealed; section 20 
expressly excludes domestic servants; sections 21 and 22 are repealed; section 
23 allows employers to supply, or contract to supply his workman with medi- 
cine or medical attendance, fuel, materials, tools, hay, corn, lodgings, victuals, 
and, under certain conditions, section 24 allows employers to advance money 
to artificers for certain purposes; and section 25 explains the meaning of the 
term contract. Although at the present time the principal act is the one of 
1831, yet, the Amendment act, 1887, introduced many important regulations as 
follows: Section 2 extends the provisions of the principal act to all workmen 
as defined by section 10, of the Employer and Workmen Act, 1875.6  Employ- 
ers are compelled to make payments in advance on account of wages when it 
is customary so to do.?’ Employers may contract with agricultural laborers 
for providing them with lodging, food, and drink (provided it is not intoxicating), 
and other allowances or privileges in addition to money wages. When any 
deduction is made from wages for education, and the workman wishes to send 
his children to some particular state-inspected school of his own choosing, he 
may demand that the deductions theretofore made shall cease.§ Deductions 
for sharpening tools may only be made by agreement not forming part of the 
condition of hiring, Where articles under the value of five pounds made of 
cloth, stuff, leather, and other materials enumerated in section 10 of the 
Amendment act, 1887, are made by a person at his own house, and he is paid 
by the piece, he is a workman, and his wages are the price he is paid for the 


1 Sections 4, 5, 6. 4 Section 13. 7 Section 3. 
2 Section 7. 5 Section 17. 8 Section 7. 
8 Section 8. 6 38 and 39 Vic. c. 90. ® Section 8. 
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article, and the provisions of the Truck acts apply as if the wages were earned 
during the seven days next preceding the date at which any article is received 
from the workman by the employer. These regulations may be suspended by 
an Order in Council either wholly or partially in any district.? 


In England, where Parliament is supreme, legislation designed to pro- 
tect the down-trodden and helpless portion of the social body is not over- 
turned by the judiciary on flimsy constitutional pretexts or on casuistic, 
economical theories entertained by judges who, in nearly all cases, are 
under deep obligations to the corporations, for the judicial positions 
which they enjoy. But in America a succession of humane and whole- 
some statutes of this kind, clearly within the police power of the legis- 
lature, have been overturned by elective judges, upon casuistic pretexts 
which deserve the cutting and caustic treatment bestowed upon them 
by Mr. Labatt in his learned article inourlastissue. Our constitutional 
law, as founded by these small and half sincere judicial casuists, allows 
the legislature to protect the straitened borrower from the extortion 
of the greedy usurer, and the unsophisticated property-owner from the 
trickery of the insurance solicitor, but refuses protection to the miserable 
day laborer who is crowding forward from every human breeding ground 
into the services of greedy corporations. Constitutional provisions in- 
tended for the protection of popular right are wrested from their original 
meaning and purpose, and given a direction and meaning which their 
authors never intended or dreamed of. Instead of remaining bulwarks 
of liberty, they have been turned into engines of oppression. As the 
intelligence of the public rises, the people will discover a remedy for 
this species of judicial usurpation. It will be to exercise the right of 
eminent domain over the judges who are guilty of it. 


A New ILLustration OF THE VALUE OF JurY TRIAL. — Last summer, 
in San Francisco, a lady, otherwise respectable but addicted to drink, 
met a man on a ferry boat between Oakland and San Francisco, named 
Martin O’Neil. So far as known, they had never met before. Never- 
theless they went together into the ‘* Ladies Entrance ’’ of a saloon near 
the ferry landing in San Francisco, known as the ‘‘ Grizzly Bear.’’ 
There they remained until late at night, consuming in succession five or 
six drinks of whisky. Some time after midnight, the bartender having 
occasion to go into the room, discovered the woman lying on the floor 
in a pool of blood, nearly dead: and, the alarm being given, a police- 
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man overtook and arrested O'Neil, two or three blocks away, making 
away from the scene of the evening’s debauch partially covered with 
blood. All the circumstances indicated that he had murdered the 
woman in a manner so disgusting that it cannot be related in print. 
He was lately tried for murder in the Superior Court of San Francisco, 
before Judge Wallace and a jury. The crime was either murder or 
nothing, and the law unmistakably fixed the quality of the offense at 
murder in the second degree, assuming, what the evidence tended to 
prove, that O’Neil was too drunk to have that deliberate malice which 
is a necessary quality of murder in the first degree. The jury, never- 
theless, after being out a considerable time, returned a verdict of man- 
slaughter. It then became the office of the judge, under the California 
practice, to assess the degree of punishment. In discharging this pain- 
ful duty, he was reported to have used the following language: — 


Martin O’Neil, you were accused of the murder of Kate Griffes; to this accu- 
sation when read to you here you pleaded not guilty; upon trial, and after an 
elaborate and able defense, the jury found you guilty of the crime of man- 
slaughter; have you any legal cause to show why judgment should not be 
passed upon you upon the verdict? 

The necessary import of the verdict is that you did in fact feloniously take 
the life of the deceased woman, and by the disgusting and brutal means shown 
in the evidence; you were, therefore, plainly guilty of murder; that you were 
drunk when you did the act afforded no defense as against the charge of murder 
in the second degree, and as the entire jury appear to have been satisfied that 
you committed the act charged, you should at least have been convicted of that 
offense — the offense of murder in the second degree; it is understood that some 
eleven of the gentlemen of the jury were of that opinion, too. Among the 
twelve, however, one was found who, while he, like the others, was convinced 
that you feloniously took the life of the woman, nevertheless refused to concur 
in a verdict of murder, and so the others of the jury were forced either to 
adopt the views of their one dissenting associate or find no verdict at all. 

It is provided by the constitution that in civil cases three-fourths of the jury 
may render a verdict, but in criminal cases absolute unanimity is still required 
by our law. The conspicuous failure of substantial justice which has thus re- 
sulted in your case may possibly suggest to thoughtful men the advisability of 
changing the constitution, so as to permit a number of jurors less than the 
whole to render a verdict in criminal as well as in civil cases. 

The verdict here, as already observed, is a verdict of manslaughter; the 
extreme measure of punishment mentioned in our statute for that offense is im- 
prisonment in the State prison for a term not exceeding ten years in duration. 
And then, under the law of this State, even should this extreme penalty be now 
adjudged against you, the term of your actual imprisonment is subject to ma- 
terial reduction, for a sentence of ten years’ imprisonment formally imposed 
here will probably turn out by mere operation of statutory law to be an im- 
prisonment of no more than six years and six months in actual duration, to say 
nothing of the interposition of the executive authority to still further reduce 
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the term or to pardon the offense outright. For wantonly and feloniously tak- 
ing the life of a defensless woman six years’ and six months’ imprisonment! In 
fact, the system of criminal administration at this time established by our con- 
stitution and laws would appear wholly inadequate to deal properly with crimes 
such as yours. 

The jury having found you guilty of the crime of manslaughter, the sentence 
of the court is that you be imprisoned in the State prison for a term of tea 
years. 


Setr-Derense: Ricut or A Man wuen TO THRUsT 
Aynotuer Man Between anp THE Dancer — A New Version 
or THE Squire Casr. —It will be remembered that when the crank, Nor- 
cross, exploded a bomb in the office of Mr. Russell Sage, the stock 
manipulator and capitalist, in an attempt to extort money from him, a 
bystander by the name of Laidlaw, was injured by the explosion. 
Laidlaw brought a suit in the Supreme Court of New York against Sage, 
claiming $50,000 damages, on the ground that Sage had used the body 
of Laidiaw to protect himself from the effects of the explosion. The 
plaintiff was nonsuited at special term, on the ground that he had 
failed to establish that what Mr. Sage did was either wrongful in itself 
or that it was a proximate cause of the injury which the plaintiff re- 
ceived; and on the further ground that the testimony affirmatively 
showed that the injuries received by the plaintiff were caused by the 
unlawful act of Norcross, with which Mr. Sage was in no way connected, 
and for which he was therefore not responsible. This decision has 
been reversed by the General Term of the same court, in an opinion 
given by presiding Justice Van Brunt, in which the following language, 
as it is reported in the Albany Law Journal, occurs : — 


The facts of the case do not necessarily place the defendant in the position 
of a person doing a lawful act, and thereby causing plaintiff to be injured. In 
the consideration of the testimony offered upon the part of the plaintiff, those 
inferences which are most favorable to the cause of action attempted to be es- 
tablished by him must necessarily be drawn, and the ruling of the court below 
can only be sustained in case upon no theory of the proof a cause of action was 
made out. The jury would have a right to infer from the evidence in this case 
that the defendant, being in great fear lest Norcross would carry out the threat 
contained in his written memorandum to him and explode the dynamite which 
he had in his bag, placed the plaintiff between himself and the apprehended 
danger, as the best possible screen which he had at hand. Now if the defendant 
put his hand upon or touched the plaintiff and caused him to change his posi- 
tion with that intent, he was guilty of a wrongful act toward the plaintiff; and 
if the plaintiff was injured by the happening of the anticipated catastrophe, 
then the burden is thrown upon the defendant of establishing that his wrongful 
act did not in the slightest degree contribute to any part of the injuries which 
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the plaintiff sustained by reason of the explosion. It is not necessary for the 
plaintiff to show that he would not have been so severely injured if he had been 
left standing in his original position; but the defendant, having wrongfully 
placed him in the changed position with the intent of using him as a shield and 
he being injured by the explosion which was anticipated by the defendant, in 
order to escape liability for this wrongful act toward the plaintiff in thus using 
him as a shield, is bound at least to show to the satisfaction of the jury that the 
plaintiff would have been injured to the same extent had he been left un- 
touched. There is no question of proximate cause. The court cannot say, 
from the evidence introduced upon the trial, that the plaintiff would have been 
injured to just as great an extent if had been left untouched; and the defend- 
ant having perpetrated this wrong against the plaintiff; having done so with 
the wrongful intent to save himself from injury by exposing the plaintiff to in- 
jury, cannot be heard to say that there is no proof but that he would have been 
injured anyhow. Being the wrong-doer in attempting to make this improper 
use of the plaintiff’s body he must clear his skirts of any possible inference that 
some at least of the injuries of the plaintiff may have resulted from his wrong- 
ful act. 


Cuicaco JupictaL ELections.— Political parties became more 
strained in Chicago last year than formerly, and instead of concurring 
in the same judicial nominations they ran separate tickets. A fight 
was made upon Hon. Joseph E. Gary and he was left off the Demo- 
cratic ticket, where he had formerly been placed. The animus of the 
attack was owing to the fact that he was the judge who presided at the 
trial of the anarchists in 1886, and whose conduct of that trial 
had been denounced in such an indecent fashion by Governor 
Altgeld, in pardoning those who were not hanged but who were com- 
mitted to the penitentiary. The opposition to him is understood to 
have been led, in a measure, by the late Mayor Harrison. He was re- 
nominated by the Republicans by acclamation and placed at the head. 
of their judicial ticket. The force of law and order rallied to his 
support, and he was elected by the largest majority received by any 
candidate on the ticket. Of the ten judicial nominees who were on the 
Republican ticket, all were elected save one. It is a source of deep 
regret that party lines should ever be strictly drawn in the election of 
judges, though it is to be confessed that the mass of voters are not 
well qualified for the duty of discriminating between different judicial 
candidates. Some excellent men who were candidates on the Democratic 
ticket were defeated ; the popular revulsion was in part the swinging 
back of the political pendulum on an off year, but it was undoubtedly 
due in part to the act that some very poor judicial timber got foisted 
upon the bench in Chicago through the overwhelming success of the 
Democratic political ticket in that city in 1892. We notice among the 
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successful candidates at the late Chicago election, our learned friend, 
Hon. John Gibbons, long the editor of the Chicago Law Journal. 


Tae New Mareiace Bitt.—A great struggle is taking 
place in Hungary between Church and State over the new marriage bill 
which has been introduced in the lower house of the legislature of 
Austria-Hungary. The Catholic clergy, as was to be expected, strenu- 
ously oppose the passage of a law which operates to dispense with the 
ecclesiastical marriage. ‘The bill aims at the result of similar measures 
in other Catholic countries, of compelling a civil marriage and leaving 
an ecclesiasticai marriage optional with the parties. What the State in- 
sists upon in the bill is a uniform marriage law, applicable to all classes 
of persons without any regard to their religious opinions. ‘The State 
also insists that unless this form of ‘marriage takes place the marriage is 
not legal. The bill is said to consist of 167 clauses or sections, deal- 
ing with all the questions usually involved in a general marriage act, 
including the validity of marriages, sentences of nullity and divorce. 
The feature which seems to have brought the civil and ecclesiastical 
authorities into the strongest conflict is clause 66, which invalidates 
any contract of marriage not concluded before the Civil Registrar, and 
clause 145, which imposes a fine of one thousand kroner, or about $250, 
on any priest, of whatever creed, who solemnizes a marriage in church 
before the contract has been signed at the Civil Registrar’s office. The 
civil ceremony is, therefore, not only compulsory, but it must precede 
the religious ceremony, which is, of course, left to the choice of the 
contracting parties. A correspondent of the London Standard thus 
describes other features of the bill which, before this reaches the eyes 
of our readers, will no doubt have become a law: — 


The causes of invalidity under the bill go beyond those established by Canon 
Law in many important particulars, and, [ believe, coincide with those of the 
French Civil Code, with the exception of one or two points taken from the 
Austrian law. The cases in which a marriage can be contested are also mainly 
taken from the French model. Persons under twelve years cannot contract a 


legal marriage, while if the contracting parties are under twenty the consent of’ 


the parents or guardians is required. Marriage with a deceased wife’s sister 
is allowed, and damages can be claimed for breach of promise. Persons found 
guilty of adultery can be debarred by the decree dissolving the union from 
marriage with the co-respondent, and persons found guilty of connivance at the 
murder or attempted murder of a hushand or wife are equally debarred from 
legal union with the survivor, in the case of death. 

The grounds for the dissolution of a marriage by legal process are also more 
numerous than under the Canon Law, and civil jurisdiction is exclusively rec- 
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ognized in all marriage cases, the jurisdiction of the Church being thus set aside 
or, at least, not recognized by law. Divorce can be pronounced on ten distinct 
grounds, of which cruelty and desertion are two, while another is the sentence 
of either party to five years imprisonment, or in cases of crime ‘‘ from mercen- 
ary motives’’ io a term of less than five years — a wide discretion being given 
to the judge, without necessitating ajury. Should one party accuse the other 
of deliberate neglect of matrimonial duties, a divorce can be decreed if the 
judge gathers from the circumstances of the case that the union is marred by 
lack of harmony, and the relief to both parties would serve a moral end. This 
clause is, however, considered too elastic, and will probably be amended. Be- 
sides a dissolution of marriage, the judge can also order a separation for six or 
twelve months, during which attempts at reconciliation are to be made in the 
prescribed form. He can also make the divorce absolute, without the inter- 
mediary stage, according to the nature of the case. 

These are the principal provisions of the bill which is opposed by the Roman 
Catholic and also by the Greek Catholic Church on three grounds of principle — 
first, because marriage is made a civil contract; secondly, because ecclesiastical 
jurisdiction is not recognized; thirdly, because the principle of divorce, allowed 
by the Canon Law only in special and very rare cases, is introduced, and 
divorced persons are allowed to remarry. The Church Conference, which met 
yesterday and to-day at the palace of the Hungarian Primate at Buda, has de- 
cided to include all the objections to the bill in 2 common pastoral letter of the 
whole of the Hungarian Episcopacy, and to enjoin the faithful not to regard a 
marriage, however legal, as complete unless solemnized in church. 


TREATIES BETWEEN Dirrerent States or THE AMERICAN Union.— It 
is not generally known, at least to the inhabitants of the younger 
States of the American Union, that compacts in the nature of treaties 
exist between some of the older States, antedating the Federal consti- 
tution, and that these compacts are still receiving expositions at the 
hands of the judicial courts. Our attention has been brought to this 
curious circumstance by the case of Ex parte Marsh! lately decided 
in the Circuit Court of the United States for the Eastern District of 
Virginia, in which the court construes the compact of March 28, 1785, 
between the States of Maryland and Virginia touching the rights of 
the citizens of each State in respect of navigation and fishing in the 
river Potomac. The question related to a common right of fishing 
within the Pocomoc river, which flows into the Potomac river within the 
limits of Virginia. The decision grows out of the oyster and clam war 
which has long prevailed in that part of our country, and the points de- 
cided are only of local interest. These compacts between the States 
ended with the adoption of the present constitution, which declares that 


1 57 Fed. Rep. 719. 
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**no State shall, without the consent of Congress, * * * enter 
into any agreement or compact with another State.’’ ! 


Rieut or Action ror Persuapinc AnoTHER Party To Break ‘His 
Contract with Piaintirr. — The article which we elsewhere publish 
in this number by Mr. Hodge of Baltimore, relates to a species of tort 
which is constantly recurring in the most aggravating forms. We refer 
to what is called ‘‘ boycotting.’’ This is not the first article which we 
have published on the subject. In a former volume of this publication 
there are two very discriminating articles on the subject by Prof. John 
H. Wigmore, now secretary of the faculty of the Northwestern Univer- 
sity School of Law, at Chicago. Prof. Wigmore does not perhaps 
know that his articles bore fruit in the form of a judicial decision ren- 
dered by an appellate court of subordinate though of final jurisdiction, 
which decision has no doubt been overlooked by the profession owing 
to the obscurity of the court in which it was pronounced. We allude 
to the case of Lally v. Cantwell, decided in the St. Louis Court of 
Appeals in 1888. In that case the court acknowledges its indebtedness 
to the articles of Prof. Wigmore for the authorities which it uses and 
upon which it bases its judgment. The case was that a boy had been 
employed as an apprentice by a master plumber and had quit his employ 
for some cause or other, no matter what. The master plumbers had an 
association, and one of their rules was that an apprentice discharged 
by any member of the association could not be re-employed by any 
other member. The boy found employment with another member of 
the association, but the defendant, on learning this, wrote a letter to 
the new employer, advising him that the boy had quit the employ of 
the defendant without cause, and calling his attention to the by-laws of 
the association which prohibited his re-employment by any other mem- 
ber. Thereupon the boy was discharged by his new employer, and was 
out of work for a long time, though he diligently sought employment 
elsewhere. The court held that he had an action for damages against 
his former employer, through whose interference he had been thus dis- 


charged from his second employment. The case was subsequently: 


tried in conformity with the principles laid down by the court in its 
opinion, and a verdict in damages in the sum of $1,068 was recovered, 
and judgment thereon affirmed on a second appeal in the same court.‘ 


1 Const. U. S. Art. 1, pt. 1, § 10, — * Lally v. Cantwell, 30 Mo. App. 524. 
cl. 3. * Lally v. Cantwell, 40 Mo. App. 44. 
2 21 Am. Law Rev. 509, 764. Six hundred dollars of this verdict 
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In the opinion of the court on the former appeal, the court acknowl- 
edged its indebtedness to the articles of Prof. Wigmore, above referred 
to, in the following language: ‘‘ This writer has shown by many pre- 
eedents that interference with business relations through acts of 
violence, nuisance, threats, fraud, libel, or slander, have constantly 
been redressed in the English courts of law since the time of 
Bracton.’”?! We subjoin the rest of the opinion of the court, 
because it probably collects more of the applicatory case law on 
the subject than any other judicial opinion which has been yet ren- 
dered: ‘‘The leading and most thoroughly considered modern case. 
appears to be Keeble v. Hickeringill.2_ In that case the defendant, by 
the repeated firing .of guns, had frightened away wild fowl about to 
enter the plaintiff’s decoy pond. Lord Holt conceded that if the de- 
fendant had merely set up a second decoy, no action would lie. But he 
held that it is otherwise, ‘ where a violent or malicious act is done to a 
man’s occupation, profession, or way of getting a livelihood.’ The 
decision thus pronounced by that great judge appears to have been 
recognized and applied (or misapplied) according to various facts or con- 
ceptions, in subsequent decisions in that country, from that day to this.® 
Since the decision in Lumley v. Gye‘ it seems to have been regarded as 
established law, in England and in this country, that an action will lie 
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against a person who maliciously persuades another person to break a 
contract with, or to do some other injury to, the plaintiff, which is ac- 
tionable.® It is upon this principle that action lies for enticing away the 
plaintiff’s servant,® or harboring him after he has deserted the plaintiff’s 
employment,’ provided a contract existed between the plaintiff and the 


servant which was broken by the act of the servant in quitting the 


were expressed to be given as ex- 
emplary damages,and the court refused 
to disturb it, Outside of this record, 
the writer knows Mr. Cantwell to be a 
very capable sanitary engineer, and 
an excellent man, and he has no doubt 
that he acted conscientiously through- 
out the whole matter. 

1 Lally v. Cantwell, 30 Mo. App. 
524, 528; citing 21 Am. Law Rev. 514, 
516. 

2 Holt, 14; 3 Salk. 9; 11 Mod. 74, 
130; 11 East, 573, note. 

3 Citing Carrington v. Taylor, 11 
East, 571; Young v. Hichens, 6 Q. B. 
605; Ibbotson v. Peat, 34 L. J. Exch. 

VOL. XXVIII. 


118; Rogers v. Dutt, 18 Moore P. C. 
209. 
42 El. 2 Bl. 216, 

5 Citing Bowen v. Hall, 6 Q. B. Div. 
333; Gunter v. Astor, 4 Moore, 12; 
Walker v. Cronin, 107 Mass, 555. 

® Citing Campbell v. Cooper, 34 N. 
H. 49; Bixby v. Dunlap, 56 N. H. 456; 
Glass Man. Co. ». Binney, 4 Pick. 
(Mass.) 425; Jones v. Blocker, 48 Ga. 
331; Salter v. Howard, 43 Ga. 604; 
Wharton v. Jossey, 46 Ga. 579; Gunter 
v. Astor, 4 Moore, 12. 

? Citing Dubois v. Allen, Anthon, 
128; Dowd v. Davis, 4 Dev. (N. C.) 
61; Peters v. Lord, 18 Conn. 337. 
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plaintiff’s employment. This principle has been extended to the do- 
mestic relations, so as to make the enticing away of the plaintiff’s 
minor child, being his servant, per quod servitium amisit actionable! 
and some courts have supposed that in the case of hired servants such 
interferences are actionable, although no contract relation is broken.? 
Whatever view may be taken of this question, all courts seem to agree, 
following the doctrine of Lumley v. Gye, supra, that an action lies for 
fraudulently persuading another to break his contract with the plaintiff.3 
But this principle does not govern the present case, because here it is 
not alleged that any contract subsisted between the plaintiff and Killoren, 
whom the defendant induced to discharge the plaintiff from his employ. 
The allegations are quite consistent with the conclusion that the plaintiff 
was @ mere servant or workman at will under Killoren, and was not 
engaged with him for any definite length of time. If so, Killoren had 
a right to discharge him at will, and committed no actionable 
wrong in so doing. If Killoren had been induced so to discharge him 
by the defendant, by persuasion merely and not by false representations 
there is judicial authority for holding that no action would lie by the 
plaintiff against the defendant for resorting to such persuasion, although 
this question is undoubtedly unsettled in the law.‘ But this case falls 
within another well-settled principle, which is that, where the interfer- 
ence takes the form of false defamatory statements — of libel or 
slander—an action will lie for interference with a relation beneficial to 
the plaintiff, although the relation did not rest in contract, and although 
the breach of it by the party who was thus procured to break it was 
not actionable. ‘Thus, an action will lie for a libelous statement whereby 
the plaintiff was defeated of a prospective marriage.® So if, in conse- 
quence of words spoken, the plaintiff is deprived of the substantial 
benefit arising from the hospitality of friends, this is a sufficient tem- 
poral damage whereon to maintain an action.® So, slanderous words 


1 Citing Stuart v. Simpson,1 Wend. Me. 227; and compare with them Carew 
(N. Y.) 376; Caughey v. Smith,47N.  v. Rutherford, 106 Mass. 1; Walker », 
Y. 244; Butterfield v. Ashley, 6 Cush. Cronin, 107 Mass. 555; State v. Glid- 
(Mass.) 249. den, 3 New Eng. Rep. 849; s. c. 55 
2 Citing Walker v. Cronin, 107 Conn. 47. 
Mass. 555. 5 Citing Shepherd v. Wakeman, 
3 Citing Hewitt v. Ontario &c. Co., Siderfin, 79; Matthew v. Crass, Cro. 
44 Up. Can. (Q. B.) 287; Heywood v. Jac. 323; Southhold v. Duanston, Cro. 
Tillson, 75 Me. 225. Car. 269; Selly v. Facy, 3 Bulstr. 48. 
4 See, for instance, Payne v. Rail- ® Citing Moore v. Meagher, 1 Taunt. 
road, 13 Lea (Tenn.), 507; 8. c. 20 39. 
Cent. L. J. 7; Heywood v. Tillson, 75 
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tending to the disherison of the plaintiff are actionable, although at the 
time of the speaking of them he had no present title! So, an action 
lies for a slander whereby the plaintiff, a clergyman, has lost the offer- 
ings of his parish,? or whereby the plaintiff, a tradesman, has been 
injured in his trade.* It is equally clear that an action will lie against 
ene who, by fraudulent devices, interferes with the plaintiff’s business 
or diverts his customers from him.* It is upon this principle that the 
mass of decisions rest which sustain actions at law or suits in equity for 
an injunction or an account, where there has been a fraudulent piracy 
by the defendant of the plaintiff’s trade-mark or trade-name. Apply- 
ing these principles to the petition before us, we do not see any ground 
for holding that it states a cause of action under the head of fraudulent 
interference by the defendant with the plaintiff’s employment under 
Killoren. Although it repeatedly charges fraud, this must be regarded 
as the mere use of epithets; since it does not state any facts, which 
imply that the circular, charged to have been issued and circulated by the 
defendant, was Circulated with a fraudulent purpose, that is, lucri causa. 
But it charges malice and injury, and it states facts from which the law 
implies malice; and the general rule of law is, that where malice and 
injury concur, the plaintiff has a cause of action. It also charges that 
the circular issued and published by the defendant was false in two 
particulars, in that it stated that the plaintiff was an apprentice of the 
defendant not out of his time, and that the plaintiff had quit his 
employ without cause. If these facts were true (and for the purposes 
of the demurrer they are admitted to be true), they undoubtedly show 
a cause of action within the meaning of many of the decisions above 
quoted and many others that might be quoted. They show a case 
where a workman has been, by the publishing of false statements con- 
cerning him, discharged from an existing employment and prevented 
from obtaining other employment at his trade, whereby to make a 
living for himself and a support for those dependent upon him. It is 
unnecessary to extend argument further for the purpose of showing that 
it states an actionable injury. We may well complete our observations 
upon this case in the language of Lord Holt, in his celebrated judg- 
ment in Keeble v. Hickeringill, as given in its final revised form in a 
note in 11 East, 574: He that hinders another in his trade or liveli- 


i Citing Vaughan v. Ellis, Cro. Jac. 3 Citing Riding v. Smith, 1 Exch. 
213. Div. 91. 
* Citing Hartley v. Herring, 8 Term 4 Citing Marsh v. Billings, 7 Cush. 
Rep. 130. (Mass.) 322; Rice v. Manley, 66 N. Y. 
82. 
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hood is liable to an action for so hindering him. Why otherwise are 
scandalous words, spoken of a man in his profession, actionable, when 
without his profession they are not so? Though they do not effect any 
damage, yet are they mischievous in themselves, and, therefore, in 
their own nature productive of damage; and, therefore, an action lies 
against him. Such are all words that are spoken of a man to disparage 
him in his trade, that may bring damage to him, though they do not 
charge him with any crime that may make him obnoxious to punish- 
ment. * * * How much more, when the defendant doth an actual 
and real damage to another when be is in the very act of receiving 
profit by his employment.’ ’’ 

The doctrine thus stated is just as applicable to a case where one has 
been discharged from his employment through the interference of the 
members of a trades union, or labor organization, as it is where he has 
been discharged through the interference of a member of an association 
of ‘‘ bosses’’ or master workmen. In either case, where the act is 
malicious, it is an interference with the rights of others, and it ought to 
be actionable. It is especially a grievous wrong where it results in 
discharging a poor man from an employment whereby he can earn bread 
for himself and family. The decision of the Court of Appeal of Mary- 
land, referred to by our learned contributor, is in line with the judicial 
thought collected in the opinion above quoted. A ‘‘ non-union man” 
had been employed by a firm whose other employes were so-called 
‘*union men.’’ His work was satisfactory to the firm. A branch of 
the Knights of Labor, called the Clothing, Cutting and Trimmers’ 
Labor Assembly, Number 7507,’’ thereupon notified the employers of 
the plaintiff that, if the said ‘‘ non-union man ”’ was any longer retained 
in their employ, they would be compelled to notify all the labor organi- 
zations of the city of Baltimore that their house was a non-union house. 
Upon receiving this notice, and fearing the injurious consequences to 
their trade of having such a circular sent out concerning them, they 
discharged the non-union employe, and he brought his action against 
the said branch of the Knights of Labor for damages ; and it was held — 
and we think justly held — that he had a right to recover.! 


A New anp Important Work sy Jupce Ditton.— Messrs Little, 
Brown & Co., of Boston, announce in the Law Book Bulletin, a new 
and important work by Hon. Joun F. Ditton, LL. D., entitled ‘‘ Yale 


1 Luke v. Clothing Cutting and Atl. Rep. 505; s. c. Baltimore Daily 
Trimmers Labor Assembly 7507, 26 Record, Mch. 28, 1893. 
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Lectures concerning the Laws and Jurisprudence of England and Amer- 
ica.”” It will consist of thirteen lectures given by Judge Dillon at Yale 
University, in 1892, upon our law in its old home, England, and in its 
new home, the United States. They have been carefully annotated by 
the author, for purposes of further illustration and development. The 
book deals with nearly all of the great living questions connected with 
our laws and jurisprudence, such as legal education, trial by jury, 
judicial tenure, the origin, development and characteristics of the com- 
mon law, written constitutions, legislation, case law, the law reports, 
judicial precedents, codification and legal reform. Although these 
subjects are presented in a popular way, and with an endeavor 
to surround them with their appropriate historical and literary 
accompaniments, the real purpose is always a serious purpose, having 
in view practical ends and results. The discussions are not in- 
tended alone for students of the law, but for the practicing 
lawyer as well; and they contain throughout a free expression of the 
author’s views. In fact, the book was designed as a vehicle in which 
to give the author’s matured opinions, formed as the result of his 
studies and reflections, and of his experience of forty years at the bar 
and upon the bench. The work is unique in our legal literature, both 
in design and mode of execution. The publishers state that they feel 
justified in saying that it will be welcomed by all laymen (as well as 
lawyers) who feel an interest in our laws, jurisprudence, legal institu- 
tions and their workings. 


Tae Norwecians.— The Law Journal (London) 
says: ‘It is a pity Norwegians do not take the advice of their best 
friends, such as Mr. Bryce, and realize that separation from Sweden 
means annexation to Russia.’’ This is good sense. The Norwegians, 
in their Storthing, seem to display about as much sense as the Irish did 
in their parliament at Dublin. They do not seem to have sense enough 
to see that Russia has an eye on Throndjem, as its future Atlantic sea- 
port. What Scandinavia wants is a union of the three countries which 
compose it. What it is chiefly afflicted with is one king too many, and 
a quarrelsome disposition on the part of its inhabitants. 


APPEAL BY THE StaTE in Cases: An EXPLANATION OF THE 
Iowa Statute. —In our last number, we alluded to the Iowa statute 
allowing appeals to the State in criminal cases after acquittal, and asked 
for an explanation of it. In response, we have received from learned 
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gentlemen in that State, several letters which show that the statute law 
of that State allows the State to appeal after acquittal for the mere 
purpose of getting an authoritative ruling of the Supreme Court on 
exceptions saved by the State’s attorney. The explanation is as curious 
as the fact to be explained. When the verdict of acquittal is rendered, 
the prisoner is discharged and cannot again be put in jeopardy. There- 
after there is no case depending in any court. Nevertheless, an appeal 
is prosecuted to the Supreme Court, sitting as a sort of legislative body, 
for the purpose of getting their judicial opinion on abstract questions of 
law, where they do not sit under the responsibility which rests upon 
judges when sitting in judgment upon cases actually depending before 
them, but where they sit in a merely moot case, for the sake of laying 
down certain declarations of law which are to serve as precedents to the 
trial judges in future cases. Nor is it the most curious feature of the 
Iowa statute that the judges of the Supreme Court sit in a mere moot 
case; a worse feature is that they sit in a case where, as a general rule, 
they hear counsel only on one side. For, as stated by Rothbock, J., in 
State v. Mackey,! it is usual, in appeals by the State in criminal cases, 
that there is no appearance for the defendant. The verdict of not 
guilty is a final disposition of the charge as to the defendant, and there 
is no motive for him to follow an appeal to the Supreme Court. The 
only object of the appeal is to obtain from this court an authoritative 
exposition of the law upon disputed questions. But how the expositions 
which the court may put upon disputed questions can be authoritative 
in a case where the court has no case before it upon which it can render 
an effective judgment, is what will strike most lawyers with the greatest 
force. Unless this anomalous statute is authorized by the constitution 
of the State, we offer the suggestion that it is unconstitutional, in that 
it devolves mere legislative power upon the Supreme Court of the State. 
It is well known that in some cases the courts of last resort of the States 
have held statutes to be unconstitutional which require the Supreme 
Court, upon cases stated, to give legal advice to the governor or other 
officers of the executive department of the State. It strikes us forcibly 
that in cases where the prisoner is acquitted, and the State appeal after 
the acquittal under the Iowa statute, the judgment of acquittal founded . 
on the verdict of the jury, is the last judicial action which is taken in 
the case; that if errors have been committed by the trial judge, they 
ean only be corrected by resorting to the legislature, and cannot be 
corrected by resorting to the Supreme Court, unless the constitution of 
the State to that extent confers legislative power upon that body. 


1 82 Ta, 393. 
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ConstituTIoNAL Oxjections To Annexation. — Hon. 
Thomas M. Cooley has published an article in the Forum for June en- 
titled ‘* Grave Obstacles to Hawaiian Annexation.’’ He deals with ob- 
stacles both political and constitutional. So far as he deals with obstacles 
of a political nature, we do not care to follow him at all, because such 
discussions are not strictly within the province of a legal publication ; but 
in so far as he deals with objections grounded upon anything found in 
the constitution of the United States, or upon anything not found in 
that instrument, his views, though entitled to great respect, are quite 
untenable. He says, for example: ‘‘ Outlying colonies are not within 
the contemplation of the constitution of the United States at all. The 
structure of our government never had in view such colonies, and is 
not fitted to provide for holding them. If we take Hawaii, we estab- 
lish a precedent, the leading of which it will be impossible to foresee.”’ 
The above language involves the proposition that the American people 
ought not to take any decisive political action which was not within the 
contemplation of the constitution at the time when it was made, more 
than a hundred years ago, with the feeble foresight possessed by the 
men of the narrow horizon and experience of that day. Imagine the 
result of trying to restrain our present political action to the things that 
were within the contemplation of the constitution as it was framed! It 
was within the contemplation of that instrument that the president and 
vice-president should be elected by a body of independent electors, 
meeting at the capitals of their respective States, who should express 
their independent judgment upon the subject. Political caucuses 
called ‘‘ conventions,’ overruling the judgment of the electors and 
making their office merely nominal, were not within the contemplation 
of that instrument. But could Mr. Justice Cooley devise a plan to 
re-instate the old system, in the face of our modern ideas and theories 
of political action? Then if to annex an outlaying colony is unconsti- 
tutional, simply because the men who framed the constitution did not 
choose to say anything upon that subject in the instrument, it seems 
that it is unconstitutional for us to hold Alaska; and perhaps we had 
better get rid of the troublesome controversy over the fur-bearing 
seals, by ceding that great country back to Russia. We have the 
same constitutional power to annex Hawaii that we had to annex 
Florida, the Louisiana Territory, a part of Mexico, and Alaska, and 
that we will have to unite with Canada, if the good sense of the two 
peoples should ever see that it is to their mutual interests to form such 
aunion. The constitution of the United States is but a short political 
code; and it is a wild dream to suggest,— and it is extraordinary that 
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such a suggestion should come from a great constitutional lawyer,— 
that no decisive political action can be taken which is not contemplated 
in that instrument. The attempt, therefore, to raise any constitutional 
objection to the annexation of the Sandwich Islands is extremely weak. 

If it were proper at all for us to say anything further upon the ques- 
tion, we should say that the world will applaud the moderation of a 
nation which, for the first time in history, halted and hesitated when an 
outlying country, christianized and civilized by the efforts of its own 
citizens, tendered itself to it for annexation, which tender, if not refused, 
was long delayed. The Anglo-American race is a conquering, imperial 
race. That race has, throughout every period of its history, pushed 
forward its boundaries and its power, and inferior races have everywhere 
gained by being admitted to the protection of its laws, and ultimately, 
to the privileges of its citizenship. When a nation, whose historical 
policy and habit is expansive, ceases to pursue that policy, decline 
inevitably begins. When Diocletian withdrew the Roman legions from 
Dacia, the last province conquered by the arms of Rome from the bar- 
barians, fate set its seal upon the Roman Empire. . No political party, 
in the history of this country, has ever successfully opposed a project 
for the annexation of territory, but every party that has opposed such 
projects has gone down beneath the weight of public opinion, which has 
always and steadily favored the extension of our boundaries. Com- 
merce follows the flag. That is the universal law. The spectacle of 
the hauling down of the American flag from the palace at Honolulu 
was unquestionably distasteful to nine out of ten Americans. Nor did 
partisan zeal omit to make capital out of fact that the order was given 
by a man who filled no office known to the laws of the United States, 
and who himself had drawn sword against that flag. The just and large 
minded statesman who occupies the chair of President of the United 
States cannot afford to take any ‘political action which will revive the 
imputation of 1861, that his party is the unpatriotic party of the country. 
But he seems to have gone as far as diplomacy can in the way of taking 
such action. The provisional government of Hawaii has been recognized 
by our government as the de facto government of those islands. Itisa 


government of able and upright white men, who have shown a clear - 


capacity to govern, without any of the incidents of corruption and 
debauchery which illustrated the career of the tinsel semi-negro mon- 
archy which they deposed. The spectacle of sending a diplomatic 
representative accredited to that government, with the customary diplo- 
matic letter, addressing the head of that government as ‘‘ great and 
good friend,’’ and of that representative then asking that government 
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to vacate and to make room for the caricature government which had 
been deposed, is one which has filled the American people with a sense 
of amazement, indignation and shame. And this sense of amazement, 
indignation and shame has not been diminished, but rather increased, 
by the opera bouffe character of the whole performance. Though the 
President of the United States is undoubtedly to be credited, through- 
out this affair, with a highminded and sincere desire to undo what 
seems to him a great wrong done with the aid of the naval power of the 
United States, yet the fact remains that there is no principle of inter- 
national law under which one friendly State can interfere with the 
domestic affairs of another country, and overturn the existing govern- 
ment of that country, which is entirely able to sustain itself, and which, 
so far as appears, exists with the acquiescence of the citizens of that 
country. Such an act cannot be justified upon any consideration 
relating to the manner in which that government became established. 
Such business is not statesmanship ; it is opera bouffe. 


West Virernia Bar Association. — We have received the published 
transactions of the seventh annual meeting of the West Virginia Bar 
Association, which took place at Parksburg, on January 4 and 5, 1893. 
The president, Judge Okey Johnson, of Charleston, read an address on 
Legal Ethics. The learned gentleman took very high ground in favor 
of honest and truthful conduct on the part of a lawyer under all 
circumstances. He dealt in a happy manner with the extremely diffi- 
cult and delicate question, ‘‘ How far does legal ethics require a 
lawyer in his fidelity to his client to stand by him?’’ He was very 
earnest in expressing the conviction that a lawyer ought not, in the 
interest of his client, to try to ruin the character of those he knows to 
be innocent, and that he ought not to assert to the jury the innocence 
of his client when he knows him to be guilty. We add that we believe 
that the understanding of the legal profession is that it is unprofes- 
sional for a lawyer to express to the jury his own belief in the innocence 
of his client. We are of opinion that a judge ought not to hesitate to 
arrest this line of argument, and, if necessary, to punish it as a con- 
tempt of court. The plain reason is that an advocate is not a witness; 
he is not sworn as such, nor subject to examination; and he has there- 
fore no right to detail to the jury his own opinion as an evidentiary 
matter. The late Professor Washburn summed up the ethical duty of 
a lawyer in saying to aclass of graduating students: ‘‘It is your duty 
to see that every man has his legal rights.’’ That accused persons, 
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although guilty, should be acquitted, unless they can be convicted 
according to those settled rules of evidence which have been found, by 
the experience of ages, to be necessary for the safety of the innocent, 
is of the greatest importance to the welfare of society, and it is none 
the less important from the fact that, in many cases, persons who are 
undoubtedly guilty, escape punishment. The most difficult question 
which was dealt with by the speaker was whether a lawyer ought to 
defend his client, or withdraw from the case, after his client has con- 
fessed his guilt to him. On this subject he read from the well-known 
passage in Sherwood’s Ethics, beginning on page 81, and he also cited 
the following illustrative cases : 


Lord Brougham, in his great defense of the queen, went too far when he 
said: ‘‘An advocate in the discharge of his duty knows but one person in al! 
the world and that person is his client. To save that client by all means and 
expedients and at all hazards and costs. to other persons and among them to 
himself, is his first and only duty; he must not regard the alarm, the torments, 
the destruction he may bring upon others. Separating the duty of a patriot 
from that of an advocate he must go on, reckless of consequences, though it 
should be his unhappy lot to involve his country in confusion.’’ But Lord 
Erskine,! is right when he says: ‘From the moment that any advocate can be 
permitted to say that he will or will not stand between the crown and the sub- 
ject arraigned in the court where he daily sits to practice, from that moment 
the liberties of England are atanend. If the advocate refuses to defend from 
what he may think of the charge of the defense, he assumes the character of the 
judge, nay, he assumes it before the hour of judgment; and in proportion to his 
rank and reputation, puts the heavy influence of perhaps a mistaken opinion 
into the scale against the accused, in whose favor the benevolent principle of 
English law makes all presumptions and which commands the very judge to be 
his counsel.’? And so is Professor Christian in his note to 4 Blackst. Comm. 
356, where he says: ‘“‘ Let the circumstances against the prisoner be ever so 
atrocious, it is still the duty of the advocate to see that his client is convicted 
according to those rules and from which the wisdom of the legislature have 
established as the best protection of the liberty and security of the subject.” 
One Courvoisoi was about 1850 in England indicted for the murder of Lord 
William Russell. The eminent barrister, Charles Phillips, was his counsel. 
During the trial he confessed the murder to his counsel. He went on with the 
defense and did all he could as an honorable lawyer to save his client. Mr. 
Phillips was afterwards accused, notwithstanding the confession, of trying to 
fix the guilt on the female servants of the dead nobleman and of asservat- 
ing before the jury his belief of the innocence of his client. It was also 
claimed that after the confession Mr. Phillips should have withdrawn from the 
case. After years of suffering these attacks to be made without notice, through 
the influence of a friend Mr. Phillips published his vindication. He admitted 


1 6 Campbell’s Lives of Lord Chancellors, 361. 
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that he had at the request of his client, defended him after his confession. The 
charge that after this he had tried to cast suspicion on the innocent servant 
girls he indignantly denied. As to the charge that he had also after the confes- 
sion, declared before the jury that he believed his client innocent of the charge, 
he denied with scorn. Mr. Phillips was right in all his positions. He was right 
in defending the prisoner even after he had confessed to him he was guilty of 
murder. 


We take the view that, while it is extremely unfortunate for a client 
to embarrass his counsel by confessing his guilt where his counsel 
might otherwise have ground for believing him to be innocent, yet that, 
for the counsel, upon such a confession being made to him, to with- 
draw from the case, would be tantamount to the publication of the con- 
session. Our view, therefore, is that, however embarrassing it may be, 
it is the duty of the advocate, notwithstanding the manner in which 
his conscience may be handicapped by the confession, to go forward 
and do the best that he truthfully and honestly can for his client. He 
cannot, of course, tell the jury that he believes in the innocence of his 
client; nor can he direct suspicion to other persons; but he can see 
that the trial is conducted according to the settled rules of evidence, 
and that his client is convicted, if at all, according to law. And it will 
be his unhappy duty, in addressing the jury, to say to them what his 
client might say if he possessed the requisite skill, without giving them 
his own opinion on the question of his client’s guilt or innocence. It 
will be his duty to argue from the evidence, and to make the facts in 
evidence appear as favorable for his unhappy client, whether to the end 
of securing his acquittal, or of mitigating his punishment as he reason- 
ably and fairly can. And weighed down as he may be in doing this, 
he represents not only the unhappy prisoner at the bar, but innocent 
men who may be accused on evidence apparently as probable. Much 
might be said, and seriously and earnestly said on what might be called 
the criminal side of this question. Nolawyer who has had much experi- 
ence in criminal trials can fail to observe that, in many cases, and especi- 
ally in criminal courts whose dockets are crowded, persons who have no 
special character or reputation in the community to support them, and 
who are destitute of money and friends, are often railroaded to the peni- 
tentiary, and sometimes even to the gallows, without adequate consid- 
eration on the part of the prosecuting attorney, the judge, or the jury, 
of the real question whether they are guilty or innocent. The prose- 
cuting attorney too often mistakes his real function and conceives it his 
duty to prosecute every case without making beforehand such serious 
inquiry into the facts as satisfies him of the guilt of the prisoner. He 
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too often tries to unload the responsibility upon a private proseoutor 
who is pushing the prosecution from malicious motives; and in many 
petty cases he is prosecuting from the degrading motive of earning the 
small fee which the statute allows. On the other hand, no debate of 
this question of legal ethics can be regarded as serious which does not 
take into consideration the fact that criminal justice has failed to such 
a notorious extent in the United States that murders by mobs have taken 
the place of executions at the hands of the law in a majority of cases, — 
that is to say, there are more mob-murders of supposed felons than 
State executions. The fact that the annual murders in the United 
States have now passed the number of five thousand, and that the 
lynchings are greatly in excess of the regular executions, and that the 
habit of mob-murder is increasing in all parts of the country, ought to 
give a very serious turn to the question of what a lawyer can do in the 
defense of one accused of crime. We believe that the substantial fail- 
ure of criminal justice in the United States rests largely on two facts; 
the perpetuation of the principles of the common law which protects an 
accused person from an inquisitorial examination such as obtains every- 
where on the continent of Europe. 2. The senseless technicality of 
the courts of last resort in reversing, on narrow and frivolous grounds, 
chiefly touching questions of procedure, the verdicts in protracted 
criminal trials which have plainly reached the justice of the case. A 
volume could be written, made up of this senseless technicality gravely 
formulated in the opinions of courts of last resort, such as would 
astonish the lawyers of the succeeding century. 

Hon. P. T. Jacobs, of New Martinsville, read a paper on ‘‘ Reading 
Law to the Jury.”” He regarded the practice of reading law to the jury 
as well settled, but denounced it as subversive of justice; and, con- 
sidering the multiplied and conflicting authorities from which our case- 
made law is evolved and the utter helplessness of juries in dealing with 
them, it must be concluded that he is right. But in those jurisdictions 
which carry to its full extravagance the proposition of constitutional law 
that in actions for libel and criminal prosecutions, juries are judges of 
the law as well as of the facts, it seems impossible to curtail this kind 
of argument. The remedies suggested by Mr. Jacobs are: 1. Some . 
mode of pleading to evolve issues of fact, pure and simple, to which 
juries could respond in the form of special verdicts or findings. 2. To 
instruct the jury before the argument begins. This, we observe, is the 
method pursued in Missouri, and possibly in some other States. 3. To 
require the judge to sum up, by which the essayist understands a dis- 
cussion by the court of both the facts and the law. But the essayist 
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objects to this practice owing to the want of impartiality in many judges. 
Upon this point the essayist observes: ‘‘ It cost English freemen too 
much to rid themselves of the evils of this practice, to make it wise or 
prudent for us to experiment with it.”’ This shows a want of correct 
information as to English practice. The truth is that the practice of 
summing up is in just as full blossom in England to-day, as it was in 
the time of Sir Walter Raleigh, — of which a most conspicuous illustra- 
tion may be found in the summing up of Lord Cockburn in the Tich- 
borne Perjury Case, and more recently in the summing up of Lord 
Coleridge in the ** Baccarat Case,’’ — both of them constituting power- 
ful arguments against a practice which we believe notwithstanding its 
defects to be essential to the proper administration of justice before 
juries. We add our opinion that in those jurisdictions where the crim- 
inal law is best enforced, the judges are in the habit of ‘‘ summing up.’’ 
4, The learned essayist would prohibit summing up entirely, and would 
substitute something that would ‘‘ give the jury the law of the case, and 
give it too in such a way as to avoid the dangers of summing up as well 
as instructing; and he would require counsel, at the conclusion of the 
evidence, to discuss only the facts to the jury, without reading any law 
whatever. In dealing with the subject, we humbly suggest that the 
chief difficulty in the way is to get brains into the crania of the judges, 
and to get prejudice out of the breasts of the juries. The paper of 
Judge Jacobs elicited a thoughtful and learned discussion. 


Arkansas STATUTE CORPORATIONS FROM PREFERRING 
THEIR CrepiToRS.---In a former number of this issue we called atten- 
tion to a decision of the Circuit Court of the United States for the East- 
ern District of Arkansas, rendered by Mr. Circuit Caldwell, which, 
following, as a rule of property, the decisions of the Supreme Court of 
Arkansas, held that corporations in that State have the power to prefer 
particular creditors over the others. The doctrine was established in 
Arkansas in the days of wild-cat and red-dog money, in a case growing 
out of the failure of a bank called the ‘‘ Land Bank of Arkansas,’’ ! and 
it has ever since been adhered to by the Supreme Court of that State, 
and is, we regret to say, the doctrine of a numerical majority of the 
American State courts.? It has now been sponged out by the legislature 
ef Arkansas in the following statute, and we hope that other State legis- 


1 Ex parte Conway, 4 Ark. 302; 2 See 27 Am. Law Rev. 846, et seg. 
Ringo v. Biscoe, 13 Ark. 563; 27 Am. 
Law Rev., p. 849. 
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latures will follow the example — if they do not it will be high time for 
Congress to pass the Torrey Bankruptcy bill: — 


Be it enacted by the General Assembly of the State of Arkansas: (Act 
CLXXXIX) Section 1. That no preferences shall be allowed among the 
creditors of insolvent corporations except for wages and salaries of laborers 
and employes. 

Src. 2. Any creditor or stockholder of any insolvent corporation may insti- 
tute proceedings in the chancery court for the winding up of the affairs of such 
corporation, and upon such application the court shall take charge of all the 
assets of such corporation and distribute them equally among the creditors, 
after paying the wages and salaries due laborers and employes. 

Sec, 3. Every preference obtained or sought to be obtained by any creditor 
of such corporation, whether by attachments, confession of judgment or other- 
wise, and every preference sought to be given by such corporation to any of its 
creditors, in contemplation of insolvency, shall be set aside by the chancery 
court, and such creditor shall be required to relinquish his preference and accept 
his pro rata share in the distribution of the assets of such corporation; pro- 
vided, that no such preference shall be set aside unless complaint thereof be 
made within ninety (90) days after the same is given or sought to be obtained. 

Src, 4, When any chancery court shall obtain jurisdiction of any such insolv- 
ent corporation under the provisions of this act, it shall direct notice to be 
given to all the creditors of such corporation to present their claims within 
ninety (90) days thereafter for the purpose of sharing in the assets of such 
corporation. 

Approved April 14, 1893. 


Exciupinc From THE Court Room Parties wHo may Become Wrr- 
nEssEs.— The Law Journal (London) comments upon the recent action 
of Mr. Justice Grantham in excluding all parties who were to be called 
as witnesses in their own behalf, from the court-room until their own 
evidence had been given. The learned justice also indicated that, on 
some future occasion, he might follow the practice which prevails in 
Scotland, and exclude medical experts from the court-room while their 
scientific brethren were in the witness-box. The Law Journal refers 
to it as an innovation; and while it admits the discretionary power of 
the court to make such an order, it takes the view that it is a power 
which ought to be exercised with the greatest caution, since its exer- 
cise deprives a party to a suit of the right to make suggestions to his 
legal advisers as the trial develops. It may be observed that there 
are decisions in the United States to the effect that the judge cannot 
properly put a party to the suit ‘‘ under the rule,’’ as it is called.! 


1 1 Thomp. Trials, § 279; Chester v. Bower, 55 Cal. 46; Ryan v. Couch, 66 
Ala, 244, 248. 
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It has, on the same principle, been held that the agent of a party 
whose office it is to conduct the litigation for his principal, cannnot be 
properly so excluded. On the question of excluding medical experts, 
there is no doubt that it is wholly a matter within the discretion of the 
trial court, and that it is a power which ought to be exercised more 
frequently than it is. There is, however, a holding to the effect that, 
when medical experts are called, solely as such, the better practice is to 
allow them to remain in court and hear the testimony of all the other 
witnesses, in order that, from the whole testimony, they may be able 
to determine, from the evidence itself, the mattter upon which their 
opinion is desired.? But this holding appears to be unsound, especially 
in view of the fact that medical experts are not required to give their’ 
conclusions upon the testimony of the other witnesses, since that would 
be to put them in the place of the jury, but that they are required to 


give their opinions upon hypothetical conditions of fact raised by the 
evidence. 


Tse Docrrine or Notice tx Recarp To NEGLIGENCE IN KEEPING 
Ferocious Anrmmats.— The doctrine that the owner of a ferocious 
animal, which bites or injures a third person, is not liable for damages 
unless he had notice of the ferocious tendencies of the animal, the 


animal being a domestic animal,—is as absurd as the doctrine of 
implied malice in actions for libel. This doctrine does not seem to 
apply in any similar relation in the law of negligence. So far as the 
writer knows, in every other case, a man is bound to take notice of the 
dangerous qualities of anything which he may maintain upon his prem- 
ises. That is to say, he is bound to exercise reasonable care to the end 
that they shall not be in such condition as to be hurtful to his neighbor. 
There is neither sense nor justice in exonerating the keeper of a dog 
which bites a passer-by, from liability to pay damages, unless the 
passer-by can prove that the dog was actually ferocious, and that the 
owner knew it. The most obvious conception of justice is, that it is 
the duty of the owner of an animal, such as a dog or a bull or a ram, 
which, from its nature, is more or less liable to be ferocious and attack 
human beings, to know whether or not the animal is ferocious and dan- 
gerous to human beings. If this doctrine were historically considered, 
it would turn out that, like many of the rules of the common law, it 
was laid down simply in the interest of Englsh landlords and gentlemen, 
for their protection in exclusive privileges which other people did not or 


1 Ryan v. Couch, supra. 2? Johnson v. State, 10 Tex. App. 
571, 577. 
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could not enjoy. The English nobleman or gentleman would keep, for 
his own pleasure, a pack of hounds. Some of these hounds would be 
ferocious; but the judges, rendering nearly all their decisions in the 
interests of the landlord or nobleman, — the rich man would put upon 
the person bitten by one of these ferocious beasts the necessity of 
proving that its owner knew its tendencies to bite, in order to recover 
damages — a fact which he could seldom prove. It is a shame, —an 
utter shame, that American judges will perpetuate that kind of law. 
It is as infamous as the law of distress for rent, which still prevails in 
some of our antediluvian States. (We use the word “ antediluvian ”’ 
in the sense that they have not been visited by the flood of modern 
enlightenment which characterizes the nineteenth century in general.) 


Etecrricity as A Nutsance. — Fire, water, poisons, filth, explosives 
have all been brought within the principle of Rylands v. Fletcher,! and 
now there must be added to the ‘‘ wild beast ’’ list, electricity ;? and 
rightly, for is not this mysterious current of all dangerous and destruc- 
tive forces known to science the strongest, swiftest, subtlest? Among 
other eccentricities it has the property, it seems, when discharged into 
the ground by a tram company, of paralyzing a neighboring telephone 
system, and converting the messages into inarticulate murmurs, a fact 
which has already been discovered in America. This is certainly a 
grievance, for inaudibility is a distinct defect in a telephone; but it is 
no use having a grievance if the author of the nuisance is only doing 
without negligence, as the tram company in this case was, what the 
legislature has authorized him to do. In future, however, the Pros- 
pero of science and the legislature too will have to study more closely 
the vagaries of this Ariel. — Law Quarterly Review. 


Lorp Broveam’s Reason FOR THE Doctrine or ReEsPoNDEAT 
Suprerior.— ‘‘ I am liable for what is done for me and under my orders 
by the man I employ, for I may turn him off from that employ when I 
please ; and the reason that I am liable is this, that by employing him I » 
set the whole thing in motion, and what he does, being done for my 
benefit and under my direction, I am responsible for the consequences 
of doing 


1L. R. 3H. L. 330. 8 Lord Brougham in Duncan ». 
2 National TelephoneCo. v. Baker, Findlater, 6 Cl. & F. 894, 910. 
(1893), 2 Ch. 186. 
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as ‘‘ Venicies,’’ ‘* CarriaGes.’’ — At Boulogne-sur-Mer a 
bicyclist was recently arrested on the charge of riding at night without 
a lantern, and was acquitted on the ground that a bicycle is not a 
earriage. At Bordeaux a bicyclist was arrested on a similar charge 
and fined, the prosecuting attorney proving to the court that a bicycle 
is a vehicle. In this connection it may be observed that bicycles were 
held to be carriages within the provisions of the English Highway act 
against furious driving,! but not within a turnpike act that imposed a 
toll on ‘‘ carriages ’’ impelled by steam or other agency. — Criminal 
Law Magazine. 


Reapinc THE Riot Act.— We often hear tell of ‘‘ reading the riot 
act,’’ and we can imagine the mayor of a city, a justice of peace, 
judge of a court of record, or other civil magistrate, riding out 
in his buggy, his naturally red face turned pale, but nevertheless, 
with ‘‘ fair round belly with good capons lined,’’ halting before a body 
of frenzied rioters, who are showing their teeth, screaming and shouting, 
firing revolvers and brickbats, and reading to them a statute and com- 
manding them to disperse in the name of the King or of the State. 
What is the ‘‘ riot act’’ which is thus read. It is a statute enacted in 
the reign of George First, and the first section of it provides that if any 
persons to the number of twelve or more, being unlawfully, riotously, 
and tumultuously assembled together, to the disturbance of the public 
peace * * * and being required or commanded by any one or 
more justice or justices of the peace, or by the sheriff of the 
county, or his under-sheriff, or by the mayor, baliff or bailiffs, 
or other head officer or justice of the peace of any city or town 
corporate, where such assembly shall be, by proclamation in the 
King’s name * * * to disperse themselves and peaceably to depart. 
to their habitations or to their lawful business, shall, to the number 
of twelve or more (notwithstanding such proclamation made), un- 
lawfully, riotously, and tumultuously remain or continue together by 
the space of one hour after such command or request made by pro- 
clamation, and then such continuing together to the number of twelve 
or more, after such command or request made by proclamation, shall be 
adjudged felony. * * *”’ It has been re-enacted in some of the 
American States, but the farcical process of a magistrate reading it to 
a body of rioters has been long since discontinued. There is but one 
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way to deal with such a body when the point of public patience has 
been passed, and that is to deal with them like Bonaparte quelling the 
Sections. On the other hand, investigation will show that rioters have 
in many cases something more thanimaginary grievances ; and it is the 
office of statesmanship to remove those grievances and diminish, as far 
as possible, the incentives to law-breaking. 


Go.pen Rutes ror Jurrmen. — Sir Richard Phillips’ ‘‘ Golden Rules 
for Jurymen’’ have been forwarded to us by a society calling itself the 
** Witnesses’ Protection Society and General Legal Reform Union,” a 
body whose objects are stated to be the protection of witnesses in courts 
of law from insult by counsel ; the reduction of costs in litigation and in 
transfer of land, and for the simplification of title ; to draw public atten- 
tion to the inequality of sentences passed upon prisoners, with a view 
to the ultimate adoption of a uniform criminal code ; general law reform. 
The rules are :— 

1. The worst of social miseries being oppression under the sanction, 
color and form of law, the reliance of the country and the sole hope of 
persons under accusations, and of suitors in appeals to the law, are on 
the good sense, integrity, and firmness of grand and petit juries. 

2. An honest juryman should rather die than consent to a decision 
which he feels to be unjust, or which, in his own private judgment, is 
not warranted by clear and uncontrovertible evidence. 

3. The attendance of jurymen might be dispensed with if any other 
opinion than that of the jury were allowed to make the decision; and 
their office would be a mockery on themselves, on the parties, and on 
their country, if their decisions were not the result of their own unbiased, 
unshackled and independent convictions. 

4. In deliberating on their verdict, every juryman is bound to exer- 
cise his own judgment, to give his individual opinion freely and boldly, 
and to bear in mind that it is the sole and entire object of the institution 
of juries that every juryman should decide according to his own convic- 
tions on the points at issue. 

5. The jurymen are bound to decide fully and finally by a general . 
verdict of guilty or not guilty ; or for the plaintiff or for the defendant; 
unless, at the request of the judge, they reserve some point of law; but 
such special verdict should be explicit, final and conclusive, with respect 
to the facts of the case. 

6. Every man is presumed to be innocent till he has clearly been 
proved to be guilty; the onus of the proof of guilt lies therefore on 
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the accuser; and no man is bound, required, or expected to prove his 
own innocency. 

7. The accused ought to enjoy the benefit of all doubts and of all 
uncertainty in the evidence, because it is better that a hundred guilty 
persons should escape punishment than one innocent man be unjustly 
convicted ; and because the issue of a criminal trial involves everything 
dear to the accused, if he be found guilty; but his acquittal, though 
perchance he might be guilty, is comparatively unimportant to the 
public. 

8. Every juryman should perform his duty in regard to the accused, 
or decide between plaintiff and defendant, as he would desire those 
parties to act in regard to himself were their situations changed. 

9. It is necessary to guard against popular prejudices and undue 
influence in whatever quarter they may rise, and to decide on a con- 
sideration of the facts only, and on the valid evidence of credible 
witnesses. 

10. Unanimity is required in every verdict of a jury, because uni- 
versal concurrence is the only test of truth, and a true verdict must 
necessarily produce universal concurrence, such required unanimity 
serving at the same time to render every one of the jury responsible to 
his own conscience, to the public, and to the parties, for the integrity 
of his conduct. 

11. Every juryman should be specially cautious, even as he values 
his peace of mind through life, of convicting persons of any species of 
offense on evidence merely presumptive and circumstantial ; the convic- 
tion, the legal punishment, are positive, and so, as far as possible, ought 
to be the proofs; and jurymen should in such cases bear in mind that 
no reasoning, however ingenious, and no circumstances, however corre- 
sponding, are equivalent to one positive proof, whenever law, justice, or 
truth require that proof should be positive. 

12. The jury should carefully consider how far the evidence sustains 
the charge of a criminal design; no act whatever which has not been 
committed with a criminal mind or intention involving guilt and penal 
responsibility. 

13. A careful juryman will commit the material points to writing 
and compare from his notes the evidence of both sides, deciding on his 
intuitive perception of right and wrong, and maintaining a vigilant cau- 
tion against the prejudice or misconception of witnesses and prosecutors. 

14. As grand juries examine witnesses only against the accused, 
every case so unopposed by any defense ought to be completely and 
unequivocally made out as to the facts, the evil intention, and the 
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application of the law, and the exercise of a scrupulous and jealous 
caution against unfounded, malicious and irrelevant charges can be 
attended with little danger to the public compared with the irreparable 
injury which an erroneous decision may inflict on innocent persons. 

15. No man being responsible for the crime or act of another, ‘no 
prejudice should lie against an accused person, because some one has 
committed a crime, unless it shall be brought home to the accused by 
distinct and satisfactory testimony as well in regard to the fact as the 
criminal intention. 

16. Warning to others being the sole design of legal punishment, all 
decisions of juries should be made dispassionately and should not be ia- 
fluenced by collateral circumstances, or by any sinister or artful appeals 
made to the feelings of the jury. 

17. The punishment being generally founded on the abstract fact of 
the jury’s conviction, and the laws being made for extreme cases of 
turpitude, the jury ought to recommend the convicted to mercy as often 
as they feel a justifiable reason. 

18, Jurymen should protect the rights and liberties of their fellow- 
citizens, and view with jealousy charges against accused persons, who 
appear to be deprived of the privileges to which they are entitled by the 
constitution, and a due respect to the ends of justice; thus no accused 
person ought to be committed for trial except on the oath of at least one 
credible witness; or called on to plead unless on the indictment of 
twelve of a grand jury; or arraigned on trial unless he has been sup- 
plied with a copy of the same, in time sufficient to summon witnesses, 
and has enjoyed the free access of his friends to concert measures for 
his justification. 

19. In trying charges of libel, sedition, or treason, the jury should 
be jealously on their guard against prejudices raised by the influence of 
the administration for the time being; and they should bear in mind 
that it is in such cases that juries are so eminently the barriers of 
public liberty, and the guardians of their fellow-citizens against abuses 
of power. 

20. In trying libel cases juries ought never to lose sight of the im- 
portant services rendered to mankind by the sacred rights appertaining 
to freemen of discussing public topics and the public conduct of public 
men; and of examining, asserting, and printing the truth on all subjects 
of general interest; and, as the law of libel has expressly empowered 
them, on negativing the charge of evil intention, to find a general ver- 
dict of not guilty, so the preservation of the liberty of the press depends 
entirely on their public spirit and careful discrimination. 
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21. The foreman should ascertain and equally respect every opinion 
on the jury; and the verdict, after it has been unanimously settled, 
should be solemnly delivered; no variation being permitted unless the 
jury, before the decision is recorded, choose to retire again, and formally 
sanction it by a new verdict. 

22. Previous to declaring their verdict, the jury should give the 
accused the fair benefit of those distinctions in the time, quantity, and 
quality of the offenses, which have been explained by the judge or 
counsel, and they should anxiously: consider whether the fact charged 
be the crime alleged within the meaning and cognizance of the law, 
founding their verdict on their combined view of fact and law. 

23. The sole object of the proceedings in every trial being to acquire 
a correct view of the facts which bear on the questions at issue, and to 
enable the jury according to their oath, to frame a true verdict, it is 
the duty of every juryman to possess himself of the entire case; he 
ought, therefore, to protect timid, inexperienced, and embarrassed wit- 
nesses ; to receive with caution the testimony of others, who are under 
the influence of fear, hatred, or expected reward; and to require the 
production of any evidence which is tendered or attainable, and which 
appears to him to be necessary. 

24. Above all things, it is the delicate but sacred duty of jurymen 
to guard against the undue interference or mistaken views of judges, 
who, in bad times, have not only misled and dictated to juries, but have 
sometimes presumed to reprimand them. The judge is authorized to 
expound the law, but not to direct and overrule their decision ; he is to 
be respected by the jury, but by no means to be implicitly obeyed. 

25. Every juryman should recollect that he is acting for his country ; 
that, for the time being, he is the uncontrolled arbiter of justice ; that 
he is the constitutional protector of suitors and accused persons against 
legal quibbles and oppressions; that he is the living guardian for his 
posterity of those sacred powers of jurymen transmitted to him by his 
forefathers ; and that the preservation of justice and liberty depends on 


one firm and upright man doing his duty in every jury. — Law Journal 
(London). 


Eneuisnh Causes was perhaps the most amusing 
ease of spiritualism and undue influence that has ever occupied the 
attention of the English courts. 


The plaintiff, Mrs. Jane Lyon, a wealthy and childless widow of 


1 Lyon v. Home (1868), L. R. 6 Eq. 655. 
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more than seventy years of age, had no relations of her own, was not 
on intimate terms with those of her husband, and lived by herself in 
lodgings in the west end of London, ata rent of about 30s. or 40s. a 
week, Her husband had died in 1859, and she was under the impres- 
sion, from something that he had said before his death, that she should 
not survive him more than seven years. In July, 1866, Mrs. Lyon 
called on a Mrs. Sims, a photographer in Westbourne Grove, and in the 
course of conversation mentioned what her husband had said, and ex- 
pressed her conviction that she would soon meet him in the grave. 
Mrs. Sims replied that if the plaintiff would become a spiritualist her 
husband would ‘‘ come to her,’’ and it would not be necessary for 
her to ‘‘ go to him,’’ and she lent the plaintiff some books upon the 
subject. One of these was entitled ‘‘ Incidents of My Life.’’ It was 
written by the defendant, Daniel Dunglass Home, whom Mrs. Sims de- 
scribed as ‘‘ The head spiritualist,’ and who had recently opened an 
Athenzeum in Sloane street. Mrs. Lyon called at the Atheneum, and, 
according to her evidence, which materially differed, however, from 
that of the defendant, she was forthwith introduced through the agency 
of the ‘‘ head spiritualist ’’ into the society of her deceased husband. 
The modus operendi was thus described by the plaintiff: ‘‘ They sat 
down at the table in the sitting-room, and raps came to the table almost 
immediately. The defendant said: ‘ That is a call for the alphabet; ’ 
and then repeated the letters of the alphabet from time to time, a rap 
being given each time that he arrived at the letter intended to be indi- 
cated, and so on until a complete word or sentence was spelled out. In 
this way the supposed spirit on that occasion spelt out: ‘‘ My own 
beloved Jane, I am Charles your well-beloved husband ; I live to bless 
you, my own precious darling, I am with you always. I love, love, 
love you as I always did.’ ’’ Qn a second occasion the spirit of the 
deceased was more communicative. ‘‘ My own darling Jane’’ (the 
message ran), ‘‘I love Daniel [meaning Home] as a son; he is to be 
our son, he is my son, therefore yours. Do you remember, before I 
passed, I said a change would take place in seven years? That change 
has taken place. I am happy, happy, happy.’’ Subsequent messages 
were even more explicit. ‘‘ Daniel’’ was to be adopted as a son, to be | 
made independent, and to have stock worth £700 a year transferred to 
him. The wishes of the deceased were implicitly obeyed —the widow 
and the defendant drove together in a cab to the city to execute the 
necessary transfers, constant raps being heard in and about the cab all 
the way, in testimony of the spirit’s approval. In compliance with 
further directions from the land of spirits, the plaintiff made her will 
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in the defendant’s favor, gave him a present of £6,000, and settled 
upon him, subject to her life interest, a reversion of £30,000 — these 
gifts being made without consideration and without power of revocation. 
In the spring of 1867 Home left town on business. Mrs. Lyon’s 
spiritual necessities were too imperious to await his return, and she was 
put into communication with the dear departed by another medium. 
But, alas, her beloved Charles was no longer ‘‘ happy, happy, happy.”’ 
He denounced ‘‘ Daniel’’ as an impostor, and advised proceedings at 
law. The advice was taken, and Mrs. Lyon brought a suit in chancery 
for the recovery of the property so recklessly squandered upon her 
adopted son. The chief forensic interest of the case was the remarkable 
cross-examination of the plaintiff by Mr. Henry Matthews, Q. C., the 
present Home Secretary, who was leading counsel for the defendant: 
‘*T have not,’’ said Vice-Chancellor Giffard in the commencement of 
his judgment, ‘‘ gone through the affidavits made by the plaintiff herself 
or her cross-examination, because I think no one could have read those 
affidavits * * * and heard that cross-examination without coming 
to the conclusion that reliance cannot be placed on her testimony, and 
that it would be unjust to found on it a decree against any man, save 
in so far as what she had sworn to may be corroborated by written 
documents or unimpeached witnesses or incontrovertible facts.’’ No 
forensic ability, however, could ‘‘ pull off’’ the defendant’s case; by 
the decree of the court the money was ordered to be restored, and ‘‘ to 
the credit of Home, who had it under his absolute control, let it be 
recorded that such was done.’’ The concluding paragraphs of the 
vice-chancellors’ judgment, according to Mr. Hume Williams, proved 
social death to spiritualist exhibitions. They ceased to be fashionable, 
and were accordingly denounced. ‘‘I know nothing,’’ said his honor, 
‘* of what is called ‘ spiritualism,’ otherwise than from the evidence 
before me, nor would it be right that I should advert to it except as 
portrayed by that evidence. Itis not for me to conjecture what may or 
may not be the effect of a peculiar nervous organization, or how far that 
effect may be communicated to others, or how far something may appear 
to some minds as supernatural realities which to ordinary minds and 
senses are not real. But as regards the manifestations and communica- 
tions referred to in this cause I have to observe, in the first place, that 
they were brought about by some means or other after, and in consequence 
of, the defendant’s presence — how there is no proof to show ; in the next, 
that they tended to give the defendant influence over the plaintiff as well 
as pecuniary benefit; in the next, that the system as presented by the 
evidence is mischievous nonsense, well calculated on the one hand to 
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delude the vain, the weak, the foolish, and the superstitious, and on 
the other to assist the projects of the needy and of the adventurer; 
and, lastly, that beyond all doubt there is plain law enough and plain 
sense enough to forbid and prevent the retention of acquisitions such as 
these by any medium, whether with or without a strange gift, and that 
this should be so is of public concern, and to use the words of Lord 
Hardwicke, ‘ of the highest public utility.’ ’’ — Law Journal (London). 


A New Narvrauization Law. — The House judiciary committee has 
authorized Mr. Oates of Alabama to report favorably his bill amending 
the naturalization laws of the United States. The bill prohibits the 
naturalization of any alien who has ever been convicted of a felony or 
other infamous crime or misdemeanor involving moral turpitude, or who 
is an anarchist or polygamist, or who immigrated to this country in 
violation of law. An alien to be naturalized is also required to be able 
to read the constitution and must reside continuously in the United 
States for five years and in the State or Territory in which he makes 
application for one year. The penalty for swearing falsely to a natural- 
ization petition is made punishable by a fine of $1,000 or imprisonment 
at hard labor for five years, or both. — Albany Law Journal. 


Wir anp Wispom rrom our Excnances.— The Virginia Law Journal 
reproduces the following anecdote: While practicing law in Illinois 
Abraham Lincoln often went to neighboring towns to try cases that 
were brought before the judge who traveled on that circuit, and it was 
often the case that several lawyers met at these sessions of the circuit 
court. Among the number gathered on one occasion was a lawyer 
whose briefs had been so few that his wardrobe had been somewhat neg- 
lected, and his trousers had done service so long that the part that is 
subjected to the greatest wear among those of a sedentary mode of life, 
had broken from its moorings in one or two places and gone hopelessly 
adrift, leaving the inner garment exposed except that it was concealed 
from observation by the skirt of a rather short sack coat. The court 
room was a primitive temple of justice wherein the judge ensconced 
himself behind a long table and the lawyers occupied seats in front of 
it. The lawyer with the ‘‘ break away’’ pants had a case to argue 
before the judge. He was very emphatic in his gestures, and had a 
habit of leaning forward and pounding the table when he was much in 
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earnest, and every time he did so his short coat would climb up his 
back and expose his ‘‘ shining shore’’ of poverty with a flag of truce 
flying. One of the lights of the law sitting near —as was also Mr. 
Lincoln — ‘‘ caught on ’’ to the ludicrousness of the situation, and drew 
up a subscription paper which read as follows: ‘‘ We, the undersigned, 
hereby agree to pay the sums set against our names for the purpose of 
purchasing a new pair of trousers for Lawyer —.’’ After being passed 
to several, who carried on the joke by signing, it was handed to Mr. 
Lincoln, who, after reading it, took his pencil and wrote: ‘‘ Owing to 
the depleted condition of my own purse, I am unable to contribute 
anything to the end in view.’’ 

The Chicago Legal News says: In holding that a slaughterhouse was 
not necessarily a nuisance, the court in a recent case said: ‘‘ We do 
not intend by this to intimate that we regard the squealing of pigs as a 
soothing sound,’’ and added: ‘*‘ We have no doubt that such noises 
are more or less annoying to some people, depending somewhat upon 
their peculiar temperament.’’ But evidently considering that people 
in this generation should be made of sterner stuff, the court also said: 
‘‘In this age of steam and iron the squealing of a pig is scarcely to be 
heard amid the multitude of greater noises that everywhere assault 
the ear.’’ 

The Chicago Legal News says of a forthcoming examination of appli- 
cants for admittance to the bar: A large class is expected. It is to be 
hoped the examiners will give the young men a fair chance. The ob- 
ject should be not to trip them, but to find out how much they know 
honestly and fairly, and whether the legal rights of clients would be safe 
in their hands. No person should be admitted to the bar who is in- 
competent, and none who are competent should be excluded by sharp 
practice or a too technical examination. It is a general knowledge of 
the law that should fit a student for practice. We suppose the rule in 
Shelley’s Case will figure in this examination, as it generally does. 

The Albany Law Journal says: Judge McKinley, of Duluth, is in a 
singular position. He is judge of the Circuit Court in which his own 
wife, recently admitted to the bar, will practice. He is probably the 
only man in the world to-day who can prevent his wife from having the 
last word. 

All the Year Round says: Lord Norbury’s court was the most ex- 
traordinary in the kingdom. Puffing out his cheeks at the end of every 
sentence, the judge sat punning and perspiring, firing off his jokes right, 
left and venter. The bar caught the contagion, and carried on the fun. 
The spectators applauded with truly Irish enthusiasm. The very prison- 
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ers could not help laughing, and altogether there was a terrible din. 
On one occasion a witness was asked his business. ‘‘ I keep a racket 
court,’ was the answer. ‘‘So doI! So doI!”’ instantly exclaimed 
Lord Norbury, amid general laughter. 

Albany Law Journal: United States Supreme Court judges receive 
$10,000 a year salary; the county clerk of New York receives $15,000. 

San Antonio Express: It is altogether likely that the man lynched at 
Denver was an Italian subject and that we will have another ‘‘ dead 
horse’’ to pay for. Some of these days, while enjoying a speil of 
temporary sanity, Uncle Sam will decree that foreigners who desire to 
settle in this country must become American citizens. 

Figaro: How often have we heard from judicial lips: ‘‘ This is a 
court of justice ; not a theater,’’ and trembled at the awful words. But 
Lord Coleridge thinks otherwise ; he believes in ‘‘ running ”’ the court on 
comic opera methods. The piece is in three acts. Act. I: His lord- 
ship calls before him a youth who has applauded in court, and sentences 
him to forty-eight hours’ imprisonment. Act II: An hour later, the 
said youth is set at liberty, with a parental reproof from the bench. 
Act III: Next day the same desperate criminal is sent for to the judge’s 
lodgings and handed half-a-sovereign. In twenty-four hours he thus 
swept the whole gamut of emotion, from suicidal despair to delirious 
exultation. And it is too soon to say that the drama is finished yet. 
Has Lord Coleridge any young female relative whom he can bestow in 
marriage, or can he borrow a ward in Chancery from his learned 
brother? For the full climax would be to present the venturesome 
youth with his daughter and half his fortune, to complete this Arabian 
Nights’ Entertainment. 

London Globe: When Sir James Fitzjames Stephen, under circum- 
stances that are still fresh in the public mind, resigned his judicial 
position, he took a semi-public farewell from bench and bar. It was a 
dismal enough scene and when it was over, and as the judges were 
filing out, Mr. Justice Bowen is said to have muttered to one of his 
learned colleagues :— 


“And may there be no moaning at the bar 
When I put out to sea.” 


The Irish Law Times says: There are persons who rejoice in the 
difficulties which are placed by the law in Ireland in the way of persons 
seeking to dissolve their marriages. The Roman Catholic Charch 
maintains that the marriage tie is indissoluble — at least to the extent 
of preventing either of the married persons from remarrying during the 
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other’s life-time; and it is supposed by persons holding this view that 

the encouragement of divorce has a tendency to lower the moral tone of 
acommunity. There is a great deal too much sentiment and too little 
common sense in this notion. To compel persons either to live together, 
or to live apart but without the right to contract a fresh union after 
certain events have occurred leading to an inevitable separation, is 
frequently to furnish strong temptations towards immorality. 

The New York Law Journal says: The Michigan Law Journal for 
July, 1893, contains a full account of the proceedings at the fourth 
annual meeting of the Michigan State Bar Association, and the 
addresses and papers there delivered are fully up to the average of such 
productions in value and interest. Michigan, it seems, is now grappling 
with the Code of Civil Procedure problem, two of the addresses being 
respectively devoted to the affirmative and negative of the query 
whether such a code should be adopted. We confess that our point 
of view, and the results of experience in New York and other States, 
render us incapable of appreciating the arguments advanced against 
eodifying the rules of practice. The sensation is much the same as it 
would be in listening to a serious contention that the railroad represents 
no real advance over the stage coach. 

Chicago Legal Adviser: Old Judge Fernald, of Santa Barbara, has 
the reputation of being the politest man in California. He never loses 
an opportunity to doff his hat or to offer some slight attention to way- 
faring men and women. One day as he was about to take the train for 
San Francisco he reached the rear steps of the last car just as they were 
approached by a young priest. ‘‘ After the cloth,’’ said the chivalric 
judge, stepping back with a courtly bow. ‘‘ Gray hairs have the prefer- 
ence,’’ returned the priest with a splendid wave of the hand. ‘‘ The 
church always has precedence,’’ retorted the judge, taking another 
backward step, hat in hand. ‘*‘ The church follows in the footsteps of 
the fathers,’’ replied the priest, bowing low and indicating the way to 
the steps. The duel of politeness was not half through, neither yielding 
an inch, when the train pulled out, leaving both bowing and smiling on 
the platform. 

Petroleum V. Nasby, P. M., writes: A funny postmaster recently 
sent to the Post-Office Department a new set of post-office rules. They 
were: A pair of onions will go for two scents. Ink bottles must be 
corked when sent by mail. It is unsafe to mail apple or fruit trees with 
the fruit on them. Alligators over ten feet in length are not allowed to 
be transmitted by mail. As all postmasters are expert linguists, the 
address may be written in Chinese or Choctaw. John Smith gets his 
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mail from 642,279 post-offices ; hence a letter addressed, ‘‘ John Smith, 
United States,’’ will reach him. Ducks can not be sent through the 
mail when alive. The quacking would disturb the slumbers of the 
clerks on the postal cars. It is earnestly requested that lovers writing 
to their girls will please confine their gushing rhapsodies to the inside 
of the envelope. Nitro-glycerine must be forwarded at the risk of the 
sender. If it should blow up in the postmaster’s hands he cannot be 
held responsible. The placing of stamps upside down on letters is pro- 
hibited. Several postmasters have recently been seriously injured while 
trying to stand on their heads to cancel stamps placed in this manner, 

The Internal Revenue Record says: The obnoxious Proctor law, 
prohibiting the re-enlistment of privates after ten years’ service, 
receives a large share of attention in each of the annual reports of 
department commanders now being considered by the major-general 
commanding the army. Inspectors and other junior officers whose 
reports are embraced in the department reports also have something to 
say on the subject. No one has a good word to say for the ill-advised 
measure. It is condemned from one end of the army to the other. 

Virginia Law Journal: An Irishman went toa lawyer with a case, but 
the attorney wanted a retainer. The Irishman was poor, and finally the 
lawyer said he would take the case on acontingent fee. It was settled, 
but the contingent fee part of the agreement bothered the client. He 
confided his ignorance to his friend Paddy, and asked for an explana- 
tion. ‘* An’ it is the meanin’ of a contingent fee yer after knowin’ ? 
Sure I’ll tell ye. A contingent fee means that if ye lose the case the 
lawyer gets nothin’ ; if ye win, you get nothin’.”’ 

The Montreal Legal News says: In Canada, the privilege accorded 
to members of the legislatures, of being supplied with letter paper and 
envelopes, was gradually extended to include costly trunks filled with 
valuable articles. Norway furnishes a more amusing illustration of 
elastic interpretation of members’ privileges. In addition to their daily 
allowance, members are entitled to free nursing and medical attend- 
ahce, ‘‘ if illduring the session.’’ This privilege has been extended by 
the members themselves to courses of gymnastics, massage, baths, 
wine for the sick (‘‘ medical comforts’), drawing and stopping 
teeth, etc. 


Tue Ricut JupGe THE Ricut Prace.— The following item from an 
unknown source, is going the rounds of our exchanges : — 


Judge A. C. Allen of the 17th judicial district of Louisiana is “the right 
man in the right place.’’ The other day five merchants in St. Mary parish were 
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notified by a secret society to get out at once under pain of death. Several of 
the five had families, and all had property interests in the parish, but “ all that 
aman hath will he give for his life,’ and they immediately began packing their 
trunks. The news reached Judge Allen while he was in another part of the dis- 
trict, but he forthwith summoned the district attorney, hurried to St. Mary, 
told the terrified merchants not to budge, convened the grand jury, and un- 
earthed the authors of the threatening letters, who are now in a fair way to get 
their deserts. There is a statute in Louisiana which provides that whoever 
conspires ‘‘ by violence or threats of violence to compel any person or persons 
to leave any town, city, a parish, or any place where such person or persons 
may lawfully be,’’ may be punished by a fine of one thousand dollars and a 
year’s imprisonment. 


Some or THE Biug Laws or Connecticut.— These celebrated statutes 
obtained their name from the circumstance that they were printed on 
paper which had a blue tinge. The following have been quoted as 
specimens of them: — 


No one shall be a freeman or have a vote unless he is converted and a 
member of one of the churches allowed in the dominion. 

No dissenter from the essential worship of this dominion shall be allowed 
to give a vote for electing magistrates or any officer. 

No food or lodging shall be offered to a heretic. 

No one shall cross the river on the Sabbath but an authorized clergyman. 

No one shall travel, cook victuals, make beds, sweep houses, cut hair or 
shave on the Sabbath day. 

No one shall kiss his or her children on the Sabbath or feasting days. 

The Sabbath day shall begin at sunset Saturday. 

Whoever wears clothes trimmed with gold, silver, or bone lace, above one 
shilling a yard, shall be presented by the grand jurors, and the selectmen shall 
tax the estate £300. 

Whoever brings cards or dice into the dominion shall be fined £5. 

No one shall eat mince pies, dance, play cards, or play any instrument of 
music except the drum, trumpet or jewsharp. 

No man shall court a maid in person or by letter, without obtaining the 
consent of her parents; £5 penalty for the first offense, £10 for the second, and 
for the third imprisonment during the pleasure of the court. 


Fotrte Crrcuir Ceremony Encianp. —The Law Journal (Lon- 
don) puts in the following plea for the abolition of the futile and_ 
worn-out ceremonies which are gone through with by the judges at 
circuit in that country :— 


A large portion of the time which the judges will spend in the provinces 
during the next eight weeks will be wasted in useless ceremony and worn-out 
pomp. We agree with the president of the incorporated law society that the 
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abolition of commission days ought to be the next step in circuitreform. Only 
the antiquarian could find anything to say in favor of their retention, and as the 
business of the assizes is the administration of justice and not the contempla- 
tion of picturesque processions, whatever the antiquarian might say could not 
be regarded as of primary importance. There was, no doubt, a time when the 
pompous formalities of the circuit system possessed the merit of use, but that 
time has disappeared, and they have become the mere relics of a bygone age. 
Of what real value is the service in church, except to give the local ecclesiastic 
an opportunity of displaying his power of eloquence? Can it be pretended 
that the integrity of the judge is in any degree affected by the exhortations of 
the parson? Some occupants of the bench have attached so little value to the 
customary sermon that they have dispensed with it, and more than one has 
expressed his willingness to see a similar fate overtake the remaining portion 
of the religious ceremony. Is any real purpose served by the reading in court 
of the Queen’s proclamation against vice? The evils of crime are known to 
every section of her majesty’s subjects, who do not require, therefore, to be 
periodically reminded of them by a proclamation which, inasmuch as prisoners 
continue to be tried in the towns in which it is read, fails to achieve the only 
object with which it can have been drawn up. In the course of a year all this 
ceremony and pomp causes over one hundred days to be lost to the administra- 
tion of the law. During the assizes which begin on Wednesday thirty-six days 
will be devoted to opening the commission at the various towns. The abolition 
of this useless ceremony would mean the addition of so many working days to 
the assizes. The futility of the formality is undeniable, while the advantages 
to be derived from the alteration we propose is obvious. We are not in favor 
of stripping the administration of justice of all its picturesque trappings, but 
we confidently contend that whenever any ceremony is found to impede the 
progress of business it deserves an early end. 


Statutes INTERFERING WITH THE OBLIGATIONS OF ConTRACTS.— From 
the following editorial, found in the Law Journal (London), we con- 
clude that enlightened public opinion in England is tending toward 
those restraints upon legislation interfering with the obligation of con- 
tracts which exist in all our American constitutions, and which have 
played so important a part in our industrial development :— 


Lord Halsbury, speaking on Wednesday evening last week at the annual din- 
ner of ‘‘The Liberty and Property Defense League,” said it was founded upon 


two great principles—the protection and promotion, so far as they could, of . 


the rights of property and the rights of personal liberty. With respect to both 
of those principles there were very few, a few years ago, who were engaged in 
public life at all, who would willingly admit that they were opposed either to 
personal liberty or to the rights of property; and therefore, if there ever was 
an association which might be said to be free from party taint it was that for 
the promotion of objects which all men of all parties desired at least to attain. 
Only recently he had received from the secretary of this league a list of intended 
acts of Parliament in which the object was to break existing contracts. That 
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was a very compendious phrase, but it represented that in a free country 
people were not to be permitted to make bargains of their own, and if they made 
them they were not to keep them, though they did not offend either against law 
or morality. He did not know whether in that body the “‘ betterment’ principle 
had made its way; but, if so, let them remember that “‘ worsement’’ must come 
with it. Apart from party politics, there were certain principles with which 
every State ought to be associated that claimed to be free. If a man made a 
bargain he should recognize his obligation as an honest man to keep that bar- 
gain, and not to seek either by the intervention of acts of Parliament or in any 
other way to get out of it. The right of individual judgment was one which in 
more ways than one should influence this country and the whole of Europe. It 
was the salt of public bodies — it had established our modern civilization. The 
Earl of Wemyss has, we observe, given notice that he will, as soon as possible, 
move in the House of Lords for the adoption of a standing me to safeguard 
existing contracts from-retrospective legislation. 


‘* Mapame Crark.’’ —The Law Gazette (London) says: — 


Judicial ignorance of the ways of the world is often assumed by lawyers on 
the bench, but the great unpaid are not so particular, as a rule, about getting 
things “‘in evidence.”” The chairman of the Birmingham licensing bench, 
however, displayed a charming simplicity the other day. A publican’s renewal 
was opposed on the ground that gambling had been allowed in the house, and 
the constable who had procured the conviction spoke to a number of occasions 
ou which “‘ Madame Clark ’’ had been mentioned by the customers. The jus- 
tices were about to retire to consider the case when a question was raised as to 
whether any responsible person was present when the gambling took place. 
During the discussion Mr. Goodman asked, ‘“‘ Who is this Mrs. Clark that we 
have heard so much about?’’ His question produced a roar of laughter in 
court. Then Mr. Joseph Ansell solemnly explained that ‘“‘ Madame Clark ’’ is a 
game, and added that he had played at it and would be glad to explain it. The 
Bench being anxious to know what the game was, recalled the constable, who 
explained that *‘ Madame Clark”? was an instrument about a yard high, and 
having an opening into which money was thrown. ‘ Madame Clarke’’ proved 
a piéce de conviction for her owner, for the bench found it difficult to see how 
he could be ignorant of the existence and use of such a piece of furniture. 


JupGE Donovan on Cuter Justice Futter. — Hon. J. W. Donovan 
of Detroit, prints in the Collector, the following happy sketch of Mr. 
Chief Justice Fuller, of the Supreme Court of the United States :— 


The mental qualities that lead one to an exalted position among men are 
worthy of the most careful study and comparison. To attain eminence asa 
lawyer, advocate or judge, is a mark of intellectual preference in a country like 
ours, where intelligence is the rule and promotion to be expected. Butto reach 
the highest seat on the highest court in the world is an honor few attain. One 
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would suppose that a man of giant mould would be chosen, or one of world- 
wide fame as a jurist, but such are not always available. In the case of Chief 
Justice Fuller, a man of medium size, a man scarcely known in national matters, 
was the choice of the president to succeed Chief Justice Waite, who had filled 
the high office nobly and well. It is not in birth or fame or commanding pres- 
ence that we find the highest types of genius in legal pursuits. O’Connor wag 
poor, with education limited, and yet led the bar for a quarter century. Mr. 
Justice Fuller was classically educated and skilled in a large city practice, a 
man of rare gifts as an advocate, especially of fine even temperament and elegant 
manners. He is still in his prime, having been born in Maine, February, 1838, 
graduated twenty years later in Bowdoin College, and spent a few years in 
newspaper work. But he made his first lucky hit by settling in Chicago, and 
following the practice of law. A man of his refinement attracted a high grade 
of practice, and he became a well-to-do lawyer of such standing that none 
questioned his fitness for the high place he now holds by appointment. Mr. 
Fuller has not confined his reading entirely to law, but is, by nature, a poet and 
a writer of excellent style. His cases were ever tried with a refinement of 
diction that attracted the attention of his brethren at the bar, and gave hima 
high rank in the profession. His family shares his taste for literature, and 
several of his children bear marks of his genius, and what a comment is this on 
exalted character. How worthy the saying, ‘*The character of a people is 
known by the men it crowns.”’ His five streaks of fortune were: 

1. Fine education and manners. 

2. City advantages in practice. 

8. Happy domestic relations. 

4. Clearness and thoroughness at the bar. 

5. Not a strong, united western opposition, but rather a demand for such a 
man at the date of his appointment to the chief justiceship. 


Mr. Guiapstone as A Law Srupent.— The Law Gazette (London), 
says : — 


But Lincoln’s Inn has other memories of statesmen. The younger Pitt was 
admitted as a student on 28 January, 1777; was called to the bar in Trinity 
term, 1780; was “ invited to the bench ”’ at Michaelmas term, 1782; and became 
treasurer of the society while prime minister in 1794. Canning, Mr. Gladstone's 
earliest political idol, entered himself as a student in 1787, but there is no trace 
of his having kept a single term, or of his having been called to the bar; but 
when he was premier he as a compliment was made a bencher. At the time of 


this somewhat quaint transaction the name of Benjamin Disraeli — “‘ D’ Israeli’ 


the Younger,” as he then loved to call himself — was on the books of the Inn, he 
having been admitted on 18 November, 1824, and having kept seven terms, 
leaving the society 25 November, 1831. 

It has been noted that Mr. Gladstone kept twelve terms at Lincoln’s Inn; and 
while no fewer than four members of his present cabinet (the lord chancellor, 
Mr. John Morley, Mr. Asquith, and Mr. Bryce) and both his principal law officers 
(Sir Charles Russell and Sir John Rigby) were called to bar by this “‘ honorable 
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society,’ it probably more interests the premier now to remember that Daniel 
@’Connell, in order to join the English bar, was “eating his dinners” at 
Lincoln’s Inn at the same time as himself. 


New Eneuisn Court Rutes: Conpuctine Actions WitHout PLEap- 
was. — The London Standard is distinguished for the care with which 
its editorials are prepared, and especially for the accuracy with which 
they deal with. technical subjects. The following editorial from its 
columns, on the subject of new rules of court recently published in 
England will repay the perusal of our readers : — 


Since the fusion of law and equity and the establishment of the Supreme 
Court of Judicature, no more ambitious effort has been made in the cause of 
legal reform than that embodied in the newly-published Rules of Court, which 
were issued on Saturday, and will come into operation on the Ist of January © 
next. Some of the provisions in this important addition to our code of proced- 
ure may be passed over lightly. The order as to service out of the jurisdiction, 
which has given rise to so much difficulty, and has been productive, it is to be 
feared, of not a few International heartburnings, is extended, in conformity 
with the recommendations of the Council of Judges, to the case of torts com- 
mitted within the jurisdiction, ‘‘ unless the defendant is domiciled or ordinarily 
resident in Scotland or Ireland,”’ to originating summonses, to notices of motion 
under the patents acts, and to summonses or notices in the winding-up of a 
company. Again, the time for appealing to the Court of Appeal is now reduced 
from twenty-one days to fourteen in the case of an interlocutory order, or an 
order, whether final or interlocutory, in any manner not being an action, and 
from one year to three months in all other cases. Further, the chief clerks are 
to be required, at the beginning of each sitting, to report to the judges to whose 
chambers they are respectively attached all the cases in which they consider 
that there has been any undue delay in the proceedings before them; the costs 
occasioned by any unsuccessful claim, or resistance to any claim, to any prop- 
erty are henceforth not to be paid out of the estate unless the judge shall so 
direct; and a similar rule is to be applied to the costs of inquiries to ascertain 
the persons entitled to any legacy, money, or share. These provisions are 
designed, and seem to be fitted, within their own limited sphere, to make the 
jurisdiction of the courts of justice more effective, and to diminish the expenses 
and delays of litigation. But they are not points over which the public or the 
legal profession will be disposed to linger. The real interest and importance 
of the new rules lie in the attempt which they make to solve the three great 
defects of English litigious procedure — the inefficacy of the “ speedy judg- 
ment’ order, the multiplicity of interlocutory applications, and the dilatory 
and costly character of the present system of trial by pleadings. We shall deal 
with these matters in turn. The speedy judgment procedure, created by Order 
XIV. of the Rules of the Supreme Court, 1883, in theory enables a plaintiff in a 
substantially undefended case to have the case summarily decided in his favor 
by a Judge in Chambers, without being compelled, as other litigants properly 
VOL. XXVIII. 8 
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are, to go through the figures of the tedious minuet known as an action at law, 
But the fruits of this beneficent provision, as all lawyers and an unfortunately 
large section of the public know well, fall far short of its superficial promise, 
It is expressly limited to actions where the plaintiff seeks only to recover a debt 
or liquidated demand in money arising upon a contract or bond, or (not beinga 
penalty) under a statute, or on a guaranty or trust, or in suits for the recovery 
of rent or mesne profits by a landlord against a tenant whose term has expired. 
Moreover, the party against whom an application under Order XIV. is made 
may apply to a judge for leave to defend, and a long series of decisions, inter- 
rupted by not a note of dissent, and inspired by a laudable desire on the part 
of the judiciary to deprive no bond Jide litigant of his right to relief, have estab- 
lished the principle that such leave should be granted, with or without condi- 
tions, in all cases where there is even a probability that a real defense exists, 
The result of this magnanimous doctrine has been to make Order XIV. toa 
large extent a dead letter, and to enable impecunious and vexatious defendants 
to harass their adversaries, and to delay, where they were powerless to defeat, 
the prosecution of their claims. Under the new rules, the limitation of the 
scope of Order XIV. to the cases above mentioned is not abolished, but a change 
is introduced, which cannot fail to weaken the motive for the majority of bogus 
applications for leave to defend. It is provided that a special list shall be kept 
for the trial of causes in which such leave has been given, and in which the 
judge is of opinion that a prolonged trial will not be requisite, and the judge 
may order any such action to be put down in this list. The judge is also em- 
powered to set down any action which is the subject of an application under 
Order XIV. for trial forthwith. Thus, vexatious and frivolous litigants, though 
they escape immediate judgment, will not be able to avoid “ speedy ”’ trial, and 
the chances are that, deprived of the old opportunities for delay which formed 
the raison d’étre for so many applications for “leave to defend,” they will, in 
large measure, cease to clog the wheels of the “speedy judgment’ procedure. 
We come next to the question of the interlocutory steps inanaction. Every one 
knows how the slow march of a lawsuit, from writ to trial, has hitherto been 
interrupted and retarded by disputes over particulars, interrogatories, discov- 
ery, inspection, and other matters of the same description. Two remedies for 
this evilhave been suggested. The first proposal was that every plaintiff should 
be obliged either to proceed under Order XIV., or to take out a summons for 
directions, in which case a general scheme for the action should be settled in 
Chambers. In strict logical theory there is, of course, no reason why the legal 
tribunals should not regulate ab initio the proceedings of those who invoke 
their assistance. But as the council of the Incorporated Law Society forcibly 
pointed out when this idea was propounded, the scheme of an action could not 
well be settled compulsorily at its outset; and we may add that to deprive par-. 
ties of the general coutrol of a lawsuit is, perhaps, too sharp a deviation from 
the litigious character of English procedure for the present state of public and 
professional opinion. Accordingly, a via media has been adopted. No inter- 
rogatories are henceforth to be delivered without leave. On an application for 
such leave, the particular interrogatories proposed to be delivered are to be 
submitted to the court or judge, and leave shall be given as to such only of the 
interrogatories as the court or judge may consider necessary for disposing fairly 
of the cause, or for saving costs. Provision is also made for simplifying appli- 
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cations for discovery and inspection, and for safeguarding them against abuse. 
Finally, in every case or matter not specially assigned to the Chancery Divis- 

ion, one general summons for directions may be taken out at any time by any 

party, and on the hearing of this summons the court or judge may make an 

order with respect to all the interlocutory proceedings to be taken in the action 

before trial. This species of optional judicial control over the initial and pre- 

trial stages in an action is probably a sufficient advance for the present, and, if 

it works well, it may readily be cast into a compulsory mould. 

The last of the reforms introduced by the new rules also partakes of the 
nature of acompromise. A plaintiff in any action may henceforth proceed to 
trial without pleadings, subject to two conditions. He must indorse on his 
writ of summons a statement sufficient to give notice of the nature of his claim, , 
or of the relief or remedy required in the action, and also a declaration of his 
intention to proceed to trial without pleadings. He must also within ten days 
after the defendant’s appearance give twenty-one days’ notice of trial. The 
defendant’s rights are, however, carefully preserved. He may apply to the 
judge to order the delivery of a statement of claim; and the judge may either 
grant or refuse this application, or may direct the parties to give particulars of 
the claim and the defense. If the judge orders the action to proceed to trial 
without pleadings or without particulars, all defenses are open to the defend- 
ant. But, if a defendant makes no application for a statement of claim, he is 
not to be allowed to rely on special pleas, such as infancy or fraud, without 
giving due notice to his opponent. The interest of this scheme is largely de- 
rived from the fact that it is a compromise between two rival schools of legal 
opinion — the advocates for and those against formal pleadings. On the one 
hand, it cuts down the luxuriance which still so oftens characterizes statements 
of claim and of defense. On the other, it frankly recognizes that, before parties 
come into court, they ought to know something of the case which they have 
respectively to answer. The means by which these antithetical, if not conflict- 
ing, views are reconciled is to provide for the indorsement of a claim on the 
writ of summons, and thus enable a plaintiff to proceed to trial without plead- 
ings if the defendant does not object; and, in the latter case, to invest the judge 
with power to dispense with a statement of claim, if he thinks fit, in favor of 
“particulars.’? By the lawyers of last century a suggestion that an action could 
be conducted without pleadings would probably have been regarded wiih a 
contemptuous incredulity similar to that which old-world soldiers, like Davido- 
vich and Wurmeser, viewed the swift maneuvers and forced marches by which 
Napoleon shattered the military system of the great Frederick. But the end of 
litigation, as of war, is peace, and the public and the verdict of posterity will, 

in either case, pronounce those methods which attain that end at the least ex- 
penditure of time, money and suffering the most scientific, however heterodox 
they may be according to the creed of the schools. 


Home THE or Man.— The following interesting account 
of home rule in the Isle of Man is taken from the Law Gazette (Lon- 
don). It partially describes the manner in which the fifty-six thousand 
inhabitants of that little island, which lies so near the coast of England, 
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and which is one of the most loyal portions of the British empire, enact 
their own laws and attend to their own affairs, without aid or hind- 
erance from the Parliament at Westminster. At a time when the 
educated, aristocratic, and conservative classes of England are in a 
state of mingled frenzy and panic,— so characteristic of English public 
opinion when once aroused,— at the prospect of a separate government 
for Ireland, it may be interesting to note how home rule is actually 
going on in a smaller island which lies even nearer to the coast of 
England than does the Emerald Isle. Nor are the Manx people 
Saxons or the descendants of Saxons. Like the Irish and the Highland 
Scotch, they are Celts, and their language closely resembles the Irish 
language, on the one side of them, and the Gaelic on the other. All 
that a narrow, stolid, selfish and unjust conservatism in England is 
able to say about Celtic improvidence and Celtic incapacity for self- 
government, can be refuted by pointing the finger to the Isle of Man. 
Amore orderly, just-minded, peace-loving and God-fearing people does 
not exist on the face of the earth; and their patriotic love of their own 
evergreen island and their devotion to its ancient customs do notin any 
degree diminish their loyalty to the queen, or to the great empire of 
which they are an integral part. 


An interesting custom, which is now almost unique, is observed annually in 
the Isle of Man on the Sth of July, or the first week day after if that date falls 
ona Sunday. The ceremony which takes place on Tynwald Hill, in the village 
of Ballacraine, consists in the promulgation of the laws passed since the pre- 
vious 5th of July. The object, origin and nature of the ceremony may be thus 
described: In the first place, ‘‘ Ellan Vannan’’ has Home Rule. The laws 
are made by the House of Keys, which was until recent years presided over by 
Governor Loch. All the laws which were enacted, were read on Tynwald Day, 
before they came into operation. In the days long anterior to the establish- 
ment of elementary schools, and when the inhabitants were ignorant of the 
three R’s, it was necessary that the enactment of new laws should be by word 
of mouth. For this purpose the people assembled in vast numbers at a central 
spot, and in the open air as there were no buildings of sufficient capacity .to 
contain them. This Manx open-air assemblage was called Tynwald, and was 
and is now held on an artificial tumulus, The tumulus or mound consists of a 
circular mound in four tiers. The greatest circumference is 256 feet, and the 
platforms rise to a height of only twelve feet in all. The “hill” is said to be - 
composed of earth or sods brought from seventeen parishes of the Isle of Man. 
It had formerly a ditch round it and a wall. The ceremony commences at 
eleven o’clock by the holding of a service at St. John’s Church, which is only a 
few score yards distant. This is attended by all the functionaries of the island. 
The Lieut.-Governor, the legislature, the clergy, the coroners, and other im- 
portant personages proceed from the west or principal door of the church 
along a rush-strewn walk, the passage along which is kept open by the soldiery 
from Castletown. The procession proceeds in the order which is prescribed by 
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ancient custom. It is as follows: Three policemen abreast, six coroners, 
captains of the parishes, the clergy of the island, the four high bailiffs, mem- 
bers of the House of Keys, members of the council, the lieut.-governor’s 
sword-bearer carrying the sword of State with the point upwards, the gov- 
ernor, governor’s chaplain, surgeon of the household, and chief constable. 
The governor and the bishop occupy seats under a canopy on the summit of the 
mound, with the Union Jack floating overhead. Before the outdoor proceed- 
ings begin, the court is fenced— that is, the chief coroner warns all persons 
under penalties against disturbing it. The coroners for the past year return 
their ribboned cane wands of office. The first deemster or insular judge then 
swears in the new coroners. To within comparatively recent years one of the 
deemsters read the new laws, clause by clause, first in English and then in 
Manx, but as this sometimes occupied more time than was desirable the prac- 
tice has been abandoned and instead the titles and marginal notes of all acts of 
Tynwald ready for promulgation are read in both the languages mentioned. The 
procession is then reformed and returns to the church. The remainder of the 
business is transacted therein. The two branches of the legislature sit apart — 
the council sitting with the governor in the chancel, and the members of the 
House of Keys on the south side of the sacred edifice. The promulgation of 
the acts is then attested. The governor sends a message requesting the attend- 
ance of Keys’? — the commons —the members of which house occupy 
seats opposite the council, and thus constitute a Tynwald Court. The annual 
accounts of King William’s College, at Castletown, the highway fund, and the 
lunatic asylum are presented and dealt with. The various public committees 


are then appointed and other business transacted, and the court is adjourned in 
due form. 


Tue Metnop or Depts France. one of the 
issues of the ‘* Reports from the Consuls of the United States,’’ for 
which we are indebted to Hon. Edward Ireland Renick, Chief of the 
Bureau of Statistics, Department of State, is a report from Horace G. 


Knowles, Esq., our consul at Bordeaux, on the method of collecting 
debts in France. It is as follows: — 


The first step which it is necessary for a creditor in France to take before 
he can use legal means to collect a debt due him is to obtain a judgment 
against the debtor. This judgment, provided the amount due does not ex- 
ceed $40, is rendered by the local justice of the peace, who, upon the pay- 
ment of a small fee on the part of the creditor, dispatches through the mail 
aprinted notice addressed to the presumably embarrassed party. The notice 
directs the delinquent to appear upon a certain day and at a given hour before 
the magistrate in question, there either to arrange for a settlement of the 
account or to show cause why he should not pay the whole or part of it. Ifa 
compromise can be made, well and good; if not, the defendant is a second time 
summoned to appear. Should he then flatly refuse payment, or if he protests 
his inability to liquidate or fails to put in an appearance, judgment is rendered 
against him. The cost of the judgment, together with that of the summons, 
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is defrayed by the plaintiff, and a copy of the former is sent to the debtor 
He has then three months’ grace, during which period he may appeal before a 
civil court the judgment already handed down. Failing to do this, or admitting, 
for argument’s sake, that the case goes to trial and that the judgment of the 
lower tribunal is sustained, the plaintiff puts the entire matter in the hands of 
a huissier, or recognized debt-collector. This officer of justice, if he can be 
called such, is indirectly an appointee of the State, though he receives no com- 
pensation from its exchequer. Like notaries, advocates, and counselors, he is 
an independent individual, locating his office where he chooses and depending 
for a livelihood upon his fees. His functions partake of those of both the 
bailiff and process-server; but his methods, as well as his prerogatives. 
resemble neither the one nor the other. 

It was Phillippe le Bel, King of France, who, in November, 1302, caused to 
be appointed to office a certain number of men— one hundred and fifty in all— 
who were authorized by royal decree to collect unpaid revenue, seize chattels, 
and imprison those who attempted to evade taxation. Some were provided 
with horses, while others performed their duties on foot. The authority with 
which these agents of the law were clothed, however, led them in a great 
many instances to overstep their privileges. Innumerable complaints were 
made by the people to the king, and he was finally forced to diminish the 
number of this arbitrary band of tax-collectors, whose ranks had already been 
seriously depleted by the community itself. 

Henry II, who took the utmost precaution that the kingdom should not be 
defrauded of the imposts levied upon its subjects, gave additional encourage- 
ment to the maintenance of this body. The only modifications made under 
his reign, nevertheless, were that a huissier should at least be able to read and 
write, and that in despoiling a debtor of his property he should leave in the 
latter’s possession a duplicate inventory of the same. 

To-day a huissier is authorized to practice his calling by a special permit 
issued by the minister of justice, to whom application must first be made 
through a local magistrate. He must have attained the age of 25 years, nave 
served in the army, have studied law two years under the direction of a notary, 
advocate, or other huissier, and must also furnish certificates of recommenda- 
tion attesting his good character. 

The huissier, upon request of the creditor, makes an abstract statement 
of the conditions of the debt. This résumé, written on paper stamped and 
water-marked by the government — as, in fact, are all legal acts passed in 
France —is known as a “signification,” and is handed in person to the 
debtor. The fee for preparing and serving the same varies according to 
the length of the instrument and not according to the importance of the 
debt. Its average cost may be placed at $2.50. The signification is nothing 
more or less than a full statement of the case and a request for immediate © 
payment. 

Should the debtor disregard or ignore this document, an “assignation” 
is served upon him, which is, in turn, a mere repetition of the other. Again, 
if, after the receipt of this notice, the debtor fails within a period of eight 
days to settle the amount due a third notice to the effect that his furnitare 
and belongings will be seized is placed in his hands by the huissier, 

The expense entailed in the preparation of these notices, their cost being 
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from #2 to $3 each, is defrayed by the creditor. If at any moment the debtor 
agrees to liquidate in full, he is not only required by law to discharge his 
original obligation, but.to add to it the costs of the judgment and fees of the 
huissier. If his furniture is sold in order to satisfy the debt, enough must be 
placed at the disposal of the auctioneer to cover both_the original debt and 
the costs of the abortive collection. In this way the creditor is practically 
insured against loss, while the debtor only augments by procrastination the 
amount of his indebtedness. 

On the other hand, presuming the court to have decided the case against 
the creditor, the plaintiff and not the debtor is obliged to pay the costs. Not 
only that, but he must pay as well the legal fees of the opposing counsel, as bis 
adversary would be forced to do should he lose the suit. 

Not the least important of the Auissier’s functions in France is the collection 
of moneys due for unpaid rent. In this instance no judgment is required. 
The landlord has simply to ask for and receive the authorization of a referee or 
the president of the civil tribunal in order to employ legal means for the recov- 
ery of the arrears. If payment is not forthcoming within a certain specified 
time, a provisory seizure is made of the tenant’s effects; and if at the end of 
one month, and after numerous threats, settlement is not made, judgment is 
given and furniture or other property is attached. 

Whether or not this system of debt-collecting is a better or a worse one 
than that which exists in the United States is a matter of opinion. 

The Auissier is in the Republic of France an individual to be feared by all 
whose finances are run on the same scale as were those of Mr. Wilkins 
Micawber. But his prerogatives, happily for the debtors, are in some degree 
limited. Unlike certain agents of the law, his work —his attachments, seiz- 
ures, threats, evictions, and process-serving — must be performed between 
the rising and the setting of the sun. This gives him about sixteen hours of 
activity in midsummer and eight at Christmastide. 
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NOTES OF RECENT DECISIONS. 


ABUSES OF THE Ricgut or ArGuMENT.— This question, which has been 
made the subject of a full chapter in a recent work ' has twice come be- 
fore the Supreme Court of the United States at the present term. In 
Hall vy. United States,? the defendant was on trial for murder, and it 
came out through the cross-examination of a witness called to prove his 
good character, that he had killed a negro in Mississippi, for which he 
had been tried and acquitted. In the course of his argument, the dis- 
trict attorney used this language, among other expressions of the same 
kind :— 


We know what kind of trials they have in the State of Mississippi of a 
white man for killing a negro. We know, from reading the newspapers and 
magazines, that such trials there are farces. We are not living in Egyptian 
darkness, but in the light of the nineteenth century. The defendant came from 
Mississippi with his hands stained with the blood of a negro, and went to the 
Indian country, and in less than four months had slain another man. 


The use of this language was made the ground of a motion for a new 
trial, but Parker, J., thought that he could not take judicial notice of 
the fact that the trial of a white man for the murder of a negro in 
Mississippi was necessarily a farce, and did not regard it as a ground 
for a new trial. But the Supreme Court of the United States took the 
view that the language employed by the district attorney was calculated 
and intended to persuade the jury that, as the defendant had murdered 
one man in Mississippi, he should be convicted of murdering another 
man in Arkansas. The court, accordingly, reversed the conviction and 
ordered a new trial. The other case was Graves v. United States,® 
This was likewise a prosecution for murder in a court of the United 
States; and the district attorney made some unfavorable comments 
upon the failure of the accused to have his wife in court in order to . 
afford the witnesses an additional means of identifying him. For this 
comment the conviction was reversed, Mr. Justice Brewer dissenting. 
This last decision illustrates the painful fact that American judges, 
and especially those who are not accustomed to the administration of 


11 Thomp. Trials, § 955, et seq. 3 14 Sup. Ct. Rep. 40. 


2 14 Sup. Ct. Rep. 22. 
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criminal justice, cannot get out of their heads the conception that the 
machinery of a criminal trial is devised in a large part for the purpose 
of concealing evidence which may militate against the accused. In 
striking contrast with this is the system of criminal justice which obtains 
throughout the continent of Europe, puts the accused to an inquisitorial 
examination, throws down the technical and often absurd exclusionary 
rules of evidence which obtain in this country, and lays bare the real 
facts and merits of the matter under investigation. The result is that, 
although the system of trial by jury obtains in most of those countries 
as with us, criminals seldom escape the demands of justice. A further 
result is that more crime is committed in a single county in the United 
States than in a whole kingdom on the continent of Europe. Still an- 
other result is that the number of homicides annually committed in the 
United States now exceeds five thousand, out of which number not one- 
twentieth of the perpetrators are capitally punished at the hands of 
the law, though more than one-tenth (including the innocent) are capi- 
tally punished at the hands of mobs. Such judicial decisions as the 
one last referred to are largely responsible for this state of things. 


Contempt oF Court: Imputinc Dishonest MOTIVEs TO THE JUDGES OF 
aN APPELLATE Court IN Not SPEEDILY Decipinc A Penpinc APPEAL. — 
The decision of the Supreme Court of Colorado in People v. Stapleton,' 
is painful reading. In the heat of a local political contest a Denver 
Republican newspaper, published in Denver, published a series of 
attacks upon two men, James Connor and Charles Connor, charging 
them with having bribed an alderman, calling attention to their records 
as persons convicted of crime, referring to an appeal of theirs from a 
conviction for conspiracy, pending in the Supreme Court of Colorado, 
and in effect charging the judges of the court with delaying the hearing 
and decision of the appeal from dishonest and corrupt motives. We 
shall not set out any of the language employed in the editorial tirades 
which were published. It will be sufficient to say that, so far as they 
relate to the pending appeal, they appear to have been most wanton 
attacks upon the integrity of the judges of the Supreme Court of Col- 
rado, and extremely disgraceful to American journalism. The criminal 
jurisprudence of the State of Colorado is very defective if it does not 
furnish a remedy for such attacks in the ordinary criminal courts, instead 
of remitting the remedy of the people to a proceeding for contempt in 
the very courts whose judges are thus libeled, which proceeding, casting 


1 18 Colo. 568; s. c. 83 Pac. Rep. 167; 4 Chi. L. J. 459. 
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aside all forms, is necessarily a proceeding in which the judges act at 
once in the character of plaintiffs in the prosecution and judges who are 
to decide the cause. The Supreme Court of Colorado, in an opinion by 
Mr. Justice Elliott, in which the question of the power of the court to 
punish as a contempt an attack upon the integrity of its judges was 
gone over at considerable length, holds that the court possesses such 
power and sustains a demurrer filed by the attorney-general on the part 
of the people to the answer of the respondents, and orders an attach- 
ment for contempt to issue. The whole case, including the statement 
of facts and the opinion of the court, furnishes very painful reading. 
A considerable portion, both of the statement and of the opinion, is 
devoted to a vindication of the court against insinuations and charges 
made in language so reckless and extreme as to be unworthy on its face 
of the slightest credit. We are not commenting on the decision for the 
purpose of offering any opinion upon the propriety of the conclusion of 
the court. Undoubtedly the publications quoted in the statement of 
the case constitute contempts at common law, and contempts which no 
editor in England would dare to commit; for the judges in that country 
would deal very severely with the authors of such a publication. It 
must also be said that such publications are a great public evil, for they 
tend to impair the just confidence which the public should possess in 
the integrity of their judges,— a confidence which in the United States, 
as in the parent country, has seldom been misplaced. If the constitu- 
tion and statute law of Colorado throw no restraints upon the power 
which judges possess at common law to punish contempts committed 
against their own dignity and authority, then undoubtedly the court 
reached the correct conclusion; and if the proceeding has resulted in 
imposing a severe punishment upon the authors of those wanton and 
malicious libels upon the seated of the judges, no right-minded citizen 
will regret the fact. 

But what we want to draw attention to is this: That the offense thus 
committed, in so far as it was an offense personally to the judges, 
should have been redressed, if worthy of notice at all, in an action 
for damages for libel; and that, in so far as it consisted of public 
offense — an offense against the people of Colorado — it should have 


been redressed in a proceeding by indictment against the offenders, in , 


which proceeding all questions of law and fact would have been, under 
the principles of American constitutions, committed to the decision of 
twelve disinterested and impartial citizens, instead of being decided by 
the judges who themselves were smarting under the sense of injury and 
outrage. Except so far as is absolutely necessary to protect their pro- 
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eeedings from interruption and their process from obstruction, the 
judges of a court, whenever they arraign a person for contempt of their 
eourt, present to the public the unseemly spectacle of a judge sitting 
in his own cause. In this case it was that and little else. We doubt 
whether the confidence of the people in the administration of public 
justice, is not more deeply wounded by such a spectacle, than by the 
publication of the libel and the passing it by unnoticed. It is, more- 
over, to be observed that in States where, as in Colorado, the people 
elect their judges, it is in accordance with the spirit of our institutions 
that the newspaper press should possess the same right to criticise the 
eonduct of the judges which they possess to criticise the conduct of 
any other public officer. No sound reason can be urged for exempting 
the judges from public criticism for their official acts which will not 
equally apply to the officers of the legislative and executive depart- 
ments of the State. The article of Mr. Pingrey in a former number of 
this publication, which attracted attention in England, contains valu- 
able suggestions upon this question. The right publicly to creticise 
public officers and candidates for public office is a valuable popular 
right, which ought not to be unreasonably curtailed. But those who 
abuse the privilege, by the publication of wanton and unfounded libels, 
ought to be punished; but they ought to be punished, not by the 
officers against whom the libels are written, but by the verdicts of 
impartial juries. 


Corporations: FRANCHISES PERPETUAL, ALTHOUGH CORPORATION 
LimITED IN TERM OF Existence.—In 1888, the New York Court of 
Appeals rendered a decision ! to the effect that, although the legislature 
in creating a street railway corporation limits the term of its existence 
to a definite number of years, yet if the corporation acquires, under a 
contract with the council of a city, authority to lay and operate street 
railway tracks on a street of the city without any limitation as to time, 
the grant does not by implication expire with the death of the corpo- 
ration or the expiration of its charter, but is a perpetual franchise, such 
as the corporation may alien by mortgage or otherwise. The question 
is so 2bly reasoned by Ruger, C. J., that one can almost concur in the 
conclusion that a corporation can be endowed with franchises which 
will exist after the corporation itself is dead. But the decision, while 
upholding the rights of those who have invested in the bonds of street 
railway companies on the faith of the perpetuity of the right to use the 
public streets, seems to add a new calamity to the Dartmouth College 


1 People v. O’Brien, 111 N. Y. 1; reversing s. c., 45 Hun. (N. Y.), 519, 
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Decision, and to create perpetuities by mere implication, and to violate 
the principle that all public grants are to be construed strictly in favor 
of the public and against the grantee. The public history of the fran- 
chise was that it was corruptly obtained ; but perhaps that did not affect 
the rights of the bondholders of the corporation, such bondholders being 
always ‘‘ innocent purchasers.’’ But it would seem to be in accordance 
with common sense, as it was no doubt the common understanding at 
the time, that when a corporation is created by the legislature to exist 
for a period of twenty years, and no longer, and a municipal corpora- 
tion grants to it, without limitation as to time, authority to occupy the 
public streets, it grants to it authority to occupy those streets as long 
as it can occupy them, that is to say, so long as it exists, and no longer. 
It is to be observed that it is nowhere stated in the decision that the 
grant was made to the company and its assigns. In the face of such 
decisions, the people have one consolation in the conceded principle 
that every corporate franchise is subject to the right of eminent domain. 
The people can, in such cases, recall the franchises which they never 
granted, by paying just compensation. But, as the intelligence of the 
mass of the people rises, they will grow impatient of such decisions, 
and will feel more like exercising the right of eminent domain over the 
judges who render them. It is perceived that the opinion turns upon 


the question what license or franchise was granted by the city of New 
York to the railroad company in question. The franchise or privilege 
of occupying the streets with a railroad is one which carries with it 
——- public duties on the part of the railroad company, and 


therefore it is contrary to all sense to hold that the franchise or privilege 
is intended to be granted beyond the period when it is possible for the 
company to exist and to perform those public duties. If this conclu- 
sion is correet, it carries with it the decision of everything touching the 
rights of bondholders. The company, in mortgaging its franchises, 
could not grant any more than it had, and it could not mortgage a larger 
franchise than it possessed. 


ENJOINING THE PUBLICATION OF ONE’S B1oGRAPHY.— It is a fundamental . 


principle relating to the remedy by injunction, that it is used only for 
the protection of property.! Although there are but two or three ex- 
ceptions to this statement and those well defined, it is a principle which 
many judges are overlooking through gross ignorance,—of which we 
pointed out an instance relating tothe enjoining of the Sunday opening 


1 Re Sawyer, 124 U. S. 200, 210. 
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ot the World’s Fair in Chicago.! This principle carries with it the 
conclusion that a court of equity will not enjoin the publication of a 
libel unless the publication will be injurious to property rights. Ap- 
plication was given to these principles in a recent case by Mr. Circuit 
Judge Colt, in the United States Circuit Court for the District of Mas- 
sachusetis, by denying an injunction sued for by the widow and chil- 
dren of the late George H. Corliss, the inventor, to restrain the 
defendants from publishing and selling a biographical sketch of Mr. 
Corliss. The plaintiffs contended that Mr. Corliss was a private char- 
acter, and therefore the defendants had no right to invade the privacy 
of his family by publishing his biography. It was not alleged that the 
biography contained anything scandalous, libelous, or false, or that it 
affected any right of property, The learned judge held upon the 
evidence that Mr. Corliss was not a private character, since he was an 
inventor whose reputation was world-wide. He was therefore as much 
a public character as a distinguished author or artist would be; and 
‘it would be a remarkable exception to the liberty of the press if the 
lives of great inventors could not be given to the public without their 
own consent while living, or the approval of their family when dead.’’ 
But the learned judge held it to be wholly immaterial whether Mr. 
Corliss was to be regarded as a public or as a private character, since 
in a case where the publication contained nothing affecting rights of 
property, a court of equity had no jurisdiction to enjoin it.* 


Fire Insurance: Covenant TO Keep WatTcuMAN WHEN Mitt Iptr.— 
A majority of the Supreme Court of Michigan, in Spies v. Greenwich 
Insurance Co.,* hold that a covenant, in an insurance policy on a saw 
mill, that ‘‘ a watchman shall be employed about the premises, night 
and day, when the mill remains idle,’’ is satisfied, so far as the day is 
eoncerned, by charging the foreman of the adjacent lumber yard and 
those employed under him, with the duty of keeping watch while per- 
forming their duties in the lumber yard, although the yard extended to 
a distance of 450 feet from the mill, and was not nearer to it than about 
150 feet.5 


127 Am. Law Rev. 571, et seg.; Id. 
895, 896. 

2 Brandreth v. Lance, 8 Paige (N. 
Y.) 24; Boston Diatite Co. v. Florence 
Man. Co., 114 Mass. 69; Assurance Co. 
v. Knott, 10 Ch. App. 142 (disap- 
proving Dixon v. Holden, L. R.7 Eq. 


488). See also Kidd v. Horry, 28 Fed. 
Rep. 773. 

8 Corliss v. E. W. Walker Co., 57 
Fed. Rep. 434; s. c. 48 Alb. L. J. 4381. 

+ 56 N. W. Rep. 560. 

5 Hooker, C. J., and Grant, J., dis- 
senting. 
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Insonctions Acainst Borcortinc. A recent decision of Judge 
Ingraham, of the Supreme Court of New York, at special term,’ is in 
line with the tendency of other recent decisions. The learned judge 
enjoined the defendants, a voluntary labor association, from distrib- 
uting circulars to the customers of the plaintiff, threatening that if'they 
continued to deal with the plaintiff and to sell the goods manufactured by 
the plaintiff so long as the plaintiff refused to comply with the demands 
of the defendants, the defendants would take steps to interfere with the 
successful conduct of the business of the customers of the plaintiff to 
whom the circulars were addressed, by persuading other trades unions to 
withdraw their business from them. The decision of Judge Ingraham 
is very clear and simple. It had been decided by the Court of Appeals 
of New York ® that a threat to do an injury to the business of a person 
is a threat to injure the property of such person; and that the state- 
ments of an officer of a labor organization that, unless a firm employ- 
ing laborers paid him a sum of money, they would not have their 
employes back to work again, was a threat to do an unlawful injury to 
the business of suchemployers. The threat contained in the boycotting 
circular being, then, a threat to do an unlawful injury to the prop- 
erty of the plaintiff, and the resulting damages not being capable of 


estimation, the right to an injunction against the injury followed on 
elementary principles. 


IntersTATE Law: Extra-Terriroriat Errect or AN ASSIGNMENT FOR 
Crepitors. — The Supreme Court of Errors of Connecticut have lately 
held in the case of First National Bank v. Walker,* that an assignment 
for the benefit of creditors, made in New York, will pass the title of a 
debt due by a resident of Connecticut to the assigning creditor, where 
the Connecticut debtor has received notice of the assignment, and that 
a subsequent attachment will not intercept the right of the New York 
assignee to recover the debt. In First National Bank v. Hughes,‘ it 
was held that where a deed of assignment, made in the State of Rhode 
Island and void in that State, but which was by its terms effectual to 
pass land situated in Missouri under the law of that State, was deliv- 
ered in Rhode Island prior to the levy of an attachment upon the land 
in Missouri, which attachment was sued out by a citizen of a third State, 
and the deed of assignment was also recorded in Missouri prior to the 


1 Sinsheimer v. United Garment 3 28 Atl. Rep. 696. 
Workers, 48 Alb. L. J. 429. 4 10 Missouri Appeals, 7. 
2 People v. Barondess, 45 N. Y. St. 
Rep. 250. 
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issue of execution and sale under a judgment in the attachment, — the 
title of the grantee in the deed of assignment was superior to that of 
purchasers under the attachment. The court proceeded upon the view 
that, although the deed of assignment may have been void for the pur- 
poses of the trust intended, under the laws of Rhode Island where the 
deed was made, yet the question was not a question of comity or con- 
venience, but a naked question of right, depending for its solution upon 
the principle that the jus disponendi is essential to the very idea of 
property; that every person, whether a citizen of the State where land 
is situated or of another State, has the right freely to dispose of that 
land for a just and lawful purpose; and that, when such property is 
owned by an insolvent debtor, there can be no more just or lawful pur- 
pose than a disposition of it for the equal benefit of his creditors. 


Mauicious witH Contracts. — This vexed question 
was lately gone over by the Supreme Court of California in the case of 
Boyson v. Thorn.! The court decided that an action will not lie against 
one who maliciously, but without threats, violence, fraud, falsehood, or 
benefit to himself, procures a breach of contract between others. The 
well known learning on the question seems to be largely gone over in 


the opinion of the court. 


Master AND ServANT: or MANAGER OF THEATER FOR 
aN ASSAULT BY HIS SPECIAL Poticeman. — The Supreme Court of Indiana 
have decided, in Dizon v. Waldron,? and have affirmed their decision on 
a motion for a rehearing,® that the manager of a theater is responsible 
for an assault and battery, committed on a patron of the theater, by a 
special policeman, appointed for the theater, at the special request of 
the manager, by the board of police commissioners of the city. The 
court proceeds upon the view that, although constabulary powers are 
conferred upon the special policeman, yet he is, in point of fact, the 
mere appointee and servant of the manager of the theater, receiving his 
wages from him and acting under instructions given by him. The 
decision seems to be a wholesome one, and if it becomes recognized as 
the law it will make the theatrical bouncer more careful of the manner 
in which he exercises his authority. 


1 98 Cal. 578; s. c. 33 Pac. Rep. 492. > 35.N. E. Rep. 1. 
34N. E. Rep. 506; 8. 26 Chic. 
Leg. News, 99. 
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NEGLIGENCE: Presumption — No Presumption NEGLIGENCE 
FROM THE Fact or Stock BEING KiLLep upon A Ramroap. — In Eddyv. 
Lafayette,' the United States Circuit Court of Appeals for the eighth 
circuit, in a learned opinion by Caldwell, C. J., hold that, in the absence 
of a statutory rule to that effect, the law does not presume negligenc- 
from the mere fact that stock were injured or killed by a railroad com- 
pany upon its tracks.” 


NEGLIGENCE: Evipence or NEGLIGENCE — Res Ipsa Logurtrur. — It 
is perhaps too much for a judge, or for a reviewing court, to say that, 
where the evidence is just as consistent with the conclusion of unavoid- 
able accident, or of contributory negligence on the part of the plaintiff, 
as with the conclusion of negligence on the part of the defendant, — 
the plaintiff ought to be non-suited. . The difficulty is, that it is for the 
jury, and not for the judge, to say with which of these hypotheses the 
evidence is most consistent. But the rule, nevertheless, remains, that 
what is called negligence is a wrong, and that neither a natural person, 
nor a corporation, is to be held liable to pay damages for negligence, 
unless there is some evidence tending to show that he has been guilty 
of this species of wrong. Where an accident has happened, and there 


is no evidence, direct or circumstantial, which accounts for the accident, 
either as springing from the negligence of the defendant, or otherwise, 
the unavoidable conclusion is that there is no evidence tending to show 
that the defendant has been guilty of any wrong, and that the judge 
ought not to allow the case to go to the jury, in order that a verdict 
may be rendered, based — not upon evidence, but upon mere conjecture 


and surmise. Two recent cases will illustrate this. In one of them, 
Borden v. Delaware, &c., R. Co.,3 decided in the Court of Appeals of 
New York, the evidence touching the circumstances of the accident 


1 49 Fed. Rep. 798. 104; Railway Co. v. Geiger, 21 Fla. 


2The learned judge _ cites 
Volkman v. Railway Co. (Dak.), 
37 N. W. Rep. 731; Eaton v. Naviga- 
tion Co. (Or.), 24 Pac. Rep. 415; 1 
Redf. R. R., § 126; Pierce R. R. 428; 
3 Wood Ry. Law, § 417; 11 Ror. R. R. 
1389; 1 Thomp. Neg., p. 512, § 15; 2 
Shear. & R. Neg., § 419; Deer. Neg., § 
298; Whart. Neg., § 899; Railway Co. 
v. Wendt, 12 Neb. 76; 10 N. W. Rep. 
456; Milburn v. Railway Co., 86 Mo. 


669; Railway Co. v. Rolson (Kan.), 14 
Pac. Rep. 5; Walsh v: Railroad Co., 8 
Nev. 111; Railway Co. v. Betts (Colo. _ 
Sup.), 15 Pac. Rep. 821; Railway Co. 
v. Heiskell, 13 Amer. & Eng. R. Cas. 
555; Railroad Co. v. McMillan, 37 Ohio 
St. 554; Railway Co. v. Henderson, 
(Colo. Sup.), 13 Pac. Rep. 910. 

3181 N. Y¥. 671; s. c. 30 N. E. Rep. 
E86. 
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was thus stated in the opinion: ‘‘ All that is positively known is the 
fact of the violent death of the intestate, and that is not enough to 
authorize an inference of defendant’s negligence. Briefly stated, the 
facts were that the deceased was a fireman, and at the time was employed 
upon a locomotive attached to a freight train. The train was running 
from Binghamton to Utica, in the night time, and, at the station of 
Greene, took on a coal car, attaching it next to the tender. Shortly 
after leaving that station, the train parted, between the tender and this 
ear. The train, being coupled together, again proceeded on its way; 
but soon afterwards, the deceased being missed, it was stopped at the 
next station, and a search was made, which resulted in finding the dead 
body within the rails, at about the place where the train had become 
uncoupled. The evidence tended to show that the coal car was out of 
repair, and in such wise as to cause it to jump up and down while in 
motion. When the train broke apart, it was found that the coupling pin 
had worked itself out of the link, so as to cause the separation of the 
train at that point.’? The court held that there was no case to be sub- 
mitted to the jury. Another case, decided by the Supreme Court of 
Pennsylvania,! presented the following facts: While plaintiff was a 
passenger on one of defendant’s cars and seated at an open window, 
his arm was struck and broken by a missile. It was not shown what 
caused the injury or that any one was near on the outside who could 
have inflicted it. Plaintiff did not see the missile and it was not found 
in the car. Plaintiff’s theory was that the injury was caused by a loose 
nut thrown from one of the switches of defendant’s road-bed, but 
there was no positive evidence to support such views. The court held 

that this evidence did not show actionable negligence. 


PassaGE oF Laws: CoNCLUSIVENESS OF ENROLLED BiLL. — In Field v. 
Clark,? the Supreme Court of the United States, in a case presented by 
able counsel and elaborately considered by the court, held that where a 
bill has been signed by the speaker of the House of Representatives and 
by the president of the Senate, in open session, this is an official attest- 
ation by the two houses of the passage of such bill into a law, and that 
when a bill thus attested receives the approval of the president, and is 
deposited in the Department of State according to law, its authentica- 
tion as an act of Congress is complete and not subject to be disputed 
in the judicial courts; and hence that it is not competent to show from 
the journals of either house of Congress that the act did not pass in the 

1 Thomas v. Philadelphia &c. R. Co., 2143 U. S. 649. 


148 Pa. St. 180; s. c. 23 Atl. Rep. 989. 
VOL. XXVIII. 9 
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precise form in which it was signed by the presiding officers of the two 
houses and approved by the president. The Supreme Court of the 
State of Washington in the case of State v. Jones,’ have gone over the 
same question in an elaborate opinion by Mr. Justice Hoyt, reaching 
substantially the same conclusion in regard to an act of the State legis- 
lature. The learned judge cites a number of State decisions to the 
same effect, arising under constitutions where there were provisions 
directing the manner in which bills should be read and considered in 
the two houses of the legislature before they should be deemed to have 
been passed into laws, and where the same conclusion was reached.? 


Private INTERNATIONAL Law: RiGut oF ForeiGn Recerver To SuE.— 
The decision of the Supreme Court of Iowa in Ayres y. Siebel,’ is not 
very recent, but it is not so old but that it ought to be made conspic- 
uous, and if possible odious. It is one of those decisions which makes 
the blood of an honest man tingle, and which makes him wish that the 
civil war had resulted in sponging out all State lines, and reducing the 
people of the United States to the level of a single political community- 
It revives in the worst form, and utterly without excuse, the old doctrine 
that the American States are independent nations in respect of each 
other; so that one State is, as regards another, a foreign country, in 
such a sense that a receiver or trustee of an insolvent corporation in one 
State cannot bring an action in another State to collect an honest debt 
due that corporation, even where it does not appear that the rights of 


1 34 Pac. Rep. 201. N. J. Eq. 270; 8. c. 19 Atl. Rep. 733. 
® Lottery Co. v. Richoux, 23 La.An. The learned justice also cited the 


743; White v. Lewis, 25 La. An. 568; 
Green v. Weller, 32 Miss. 650; Ex 
parte Wren, 63 Miss. 512 (overruling, 
it seems, Brady v. West, 50 Miss. 68); 
State v. Young 32 N. J. L. 29; Evans 
v. Browne, 30 Ind. 514; Sherman v. 
Story, 80 Cal. 253 (overruling, it 
seems, Fowler v. Peirce, 2 Cal. 165); 
Kilgore v. Magee, 85 Pa. St. 401; 
Weeks v. Smith, 81 Me. 538; s.c. 18 
Atl. Rep. 825; Pacific Railroad Co. v. 
Governor, 23 Mo. 353; State v. Robin- 
son, 81 N.C. 409; Ex parte Tipton, 28 
Tex. App. 438; s. c. 13 S. W. Rep. 610; 
State v. Swift, 10 Nev. 176; People v. 
Burt, 48 Cal. 560; Standard Under- 
ground Cable v. Attorney-General, 46 


following cases which, though not 
directly in point, were regarded by 
him as sustaining the principle con- 
tended for. Duncombe v. Prindle, 12 
Iowa, 1; Clare v. State, 5 Iowa, 509; 
Eld v. Gorham, 26 Conn. 8; Warner v. 
Beers, 23 Wend. 172; Hunt v. Van 
Alstyne, 25 Wend. 605; People ». 
Devlin, 33 N. Y. 269; People v. Com- 
missioners of Highways, 54 N. Y. 276; 
Fouke v. Fleming, 13 Md. 392; Bender 
v. State, 53 Ind. 254; Brodnax v. 
Groom, 64 N. C, 244; Freeholders ». 
Stevenson, 46 N. J. Law, 173. 

5 82 Iowa, 347; 8. c. 47 N. W. Rep. 
389 (anno 1891), 
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any citizen of the State of the forum will be prejudiced thereby, or that 
any such citizen has any interest in the matter whatever. In the case 
in question, an Indiana corporation had made a contract with the de- 
fendant firm to furnish certain machinery for a flouring mill at Oska- 
loosa, in Iowa, and had put the same in operation. The corporation 
had become insolvent; a trustee had been appointed in Indiana to wind 
up its affairs, and this trustee brought an action in lowa to recover 
a balance due upon the contract, and the issue formed, and the 
proceedings had were such that the sole question presented for 
decision was, —‘‘Can a foreign trustee or receiver of a corpo- 
ration, organized under the laws of the State of Indiana, maintain 
an action in the courts of this State on a contract entered into 
between such corporation and a citizen of this State?’’ It was held 
that he could not: and yet, it did not appear that the prosecution 
of the action would work prejudice to any citizen of Iowa; and 
certainly there can be nothing in the laws of public policy of Iowa 
opposed to the payment of honest debts. In the opinion of the court, 
given by Granger, J., the principle of law is correctly stated, that a 
foreign receiver cannot maintain an action as a matter of right. The 
admission is also made that, in some cases, such actions have been 
allowed to be maintained as a matter of comity. If the judge had taken 
any pains to examine the question, he would have found that, in recent ~ 
times, receivers appointed in other States, and statutory trustees occu- 
pying positions similar to those of receivers, — and such was the case 
before the court, —are almost universally allowed to maintain actions in 
the courts of States other than the State in which they have been 
appointed, for meritorious causes, and that the only exception to the 
rule is that they will not be allowed to maintain such actions upon causes 
of action opposed to the law or to the public policy of the domestic 
forum, or where the prosecution of the action would result in the 
prejudice of citizens of the forum. The very numerous series of cases 
known as the ‘* Glenn Cases,’’ in which a trustee — such was his desig- 
nation — of an insolvent corporation, appointed by a court in Virginia, 
maintained actions in the State and Federal courts in many States of the 
Union outside of Virginia, against stockholders in the corporation, to 
enforce their liability to pay assessments for the benefit of creditors, some 
of which actions were affirmed in the Supreme Court of the United States, 
afford a conspicuous refutation of this narrow, antiquated and tribal 
decision.' The slightest attention to the matter would have shown to the 


' See also Comstock v. Frederickson Fire Ins. Co. ». Langley, 62 Md. 196; 
(Minn.),53N. W. Rep. 713; Lycoming Boulware v. Davis, 90 Ala. 207; Ly- 
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judge who wrote the opinion that the decision of the court would result 
im the complete repudiation of what was probably an honest debt. It 
would have, no doubt, appeared that, under the laws of Indiana, in 
appointing the trustee to wind up the corporation, by reason of its in- 
solvency, the corporation itself had been enjoined from further exercis- 
ing any of its franchises, and consequently from suing to collect its 
debts, and that the only right of action, hence, lay in the trustee. For 
this reason, the corporation could not have maintained the action ina 
Iowa, because, it is assumed that, under the code of procedure of 
Iowa, as well as under the codes of procedure generally, an action can 
only be prosecuted by the real party in interest; and a corporation 
which has been dispossessed of its property, including its debts, and en- 
joined from exercising its franchises, or prosecuting actions, cannot be 
the real party in interest in any action brought to recover its assets, no 
matter where the action is brought. If any Iowa creditor had inter- 
vened, claiming the right to seize the debt sought to be collected, by 
attachment or otherwise, or if it had even been suggested that there 
were, in the State of Iowa, creditors of the Indiana corporation whose 
rights might be prejudiced by allowing the action to proceed, a differ- 
ent case would have been made. But it did not even appear that the 
Indiana corporation had a single creditor in the State of Lowa, and the 
decision, therefore, nakedly holds that the receiver appointed by a sister 
state to wind up a corporation there domiciled, cannot sue in the State 
of Iowa to recover an honest debt. The decision is deplorable. 


Ratiroaps in Streets: Asutrinc Owners not EntiItLep To 
aGE.—In the case of Osborne v. Missouri Pac. R. Co.,' the Supreme 
Court of the United States, according to the syllabus in the Supreme 
Court Reporter,? decide that, in Missouri, where the statutes provide 
for the assessment of compensation for the taking of property for pub- 
lic use, but not for any assessment when the property is merely dain- 
aged and not taken, an injunction will not issue, on the complaint of an 
abutting owner, to restrain the construction and operation of a railroad 
in a public street, the fee whereof is in the public, when access to the . 
property will not be seriously obstructed, nor the value thereof mate- 
rially decreased ; and that in such case the complainant will be remitted 


coming Fire Ins. Co. v. Wright, 55 Vt. 54 N. W. Rep. 395; Wilkinson v. Cul- 
526; Bagby v. Atlantic &c. R. Co., 86 ver, 23 Blatchf. (U. S.) 416. 

Pa. St. 291; Gilman v. Ketcham (Wis.), 1 147 U.S, 248. 

2 13 Sup. Ct. Rep. 299. 
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to his remedy at law. In reaching this decision the court followed a 
recent holding of the Supreme Court of Missouri. The question being 
entirely a question of local law, the decision of the Supreme Court of 
the United States is justified by the decision of the Supreme Court of 
Missouri, especially by earlier decisions of that court, which go to the in- 
famous length of denying all damages in such cases, requiring the private 
land-owner to suffer and be damnified for the benefit of the railroad 
company.? Butthe court preferred to rest its decision upon the principle 
that where there is no direct taking of the estate itself, in whole or in 
part, a court of equity must be satisfied that the damage is substantial 
and the remedy at law inadequate, before it will lay its restraint upon 
the progress of a public work. That would leave the landowner to an 
action for damages under the principles of the common law, where 
those principles are administered in conformity with enlightened mod- 
ern views. But unfortunately, those principles are not so administered 
in Missouri. The infamous English decision in the case of the British 
Cast Plate Manufacturers v. Meredith? remains, either by direct adjudica- 
tion or close analogy, the law of that State. This is illustrated by what is 
called the Poplar street track in the city of St. Louis, where a railroad 
company got a franchise to lay a track from the Seventh street depot to 
the Mississippi river for the carriage of freight, and laid it along a nar- 
row street, and immediately began using it for all purposes of traffic, 
freight and passenger, and admitted to that traffic a large number of 
other roads. The property owners whose houses were shaken to pieces 
and rendered untenantable, and which in fact, were deserted by their 
tenants, struggled in vain for injunctions, and afterwards for damages: 
illustrating that in a State where the railroads habitually elect the 
judges, the little finger of the railroad company is stronger than law or 
justice. Commerce ought to have facilities, and ample facilities, and it 
is often necessary for railroads to be laid along public streets ; and it is 
not sound policy to hamper railroad companies in getting such facilities ; 
but commerce ought to pay for the facilities which it gets, just as every 
man ought to pay for what he gets; and when commerce, in order to 
get such facilities, damnifies abutting property, commerce ought to pay 


1 Gauss & Sons Man. Co. v. St. Bldg. Ass’n. Case, supra; Smith v. 
Louis etc., R. Co., 113 Mo. 308; s.c. 20 v. Railway, 98 Mo. 24; 11S. W. Rep. 
S. W. Rep. 658. 259; Kansas City, St. J. & C. B. R. Co. 

2 Examine, for instance, some of vv. St. Joseph T. R. Co., 97 Mo. 469; 10 
the following cases: Lackland v. S. W. Rep. 826; Rude ov. City of St. 
Railroad Co., 31 Mo. 180; Porter v. Louis, 93 Mo. 414; 6 S. W. Rep. 257. 
Railway Co., 33 Mo. 128; Cross v. 3 4 Term Rep. 794. 

Railway Co., 77 Mo. 321; Julia 
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the damages. There is no doubt that the time is coming when the busi- 
ness streets of cities will be surrendered to steam railway traffic to a 
much greater extent than now. The mule and the stake wagon must 
go; they are not capable of properly discharging the office of transfer- 
ring the goods from the crowded warehouses of our great commercial 
cities to the railway depots. The railway train must be admitted along 
the surface of the streets to the warehouses themselves. But when so 
to admit it damages the property of those who do not own warehouses, 
and who do not receive any direct benefits, the railroad company ought 
to pay them the damages inflicted upon them. The railway company in 
representing commerce, represents the general public ; and the doctrine 
that it can damnify private owners without paying them, is a branch of 
the monstrous doctrine that the public — that is to say, everybody — 
can damnify and destroy private individuals without compensation. 


Rieut or aA Man to Destroy His Own Prorerty.—In Hague v. 
Wheeler,! three landowners had land resting above what seems to have 
been a common basin of natural gas. Each bored a well on his land 
and produced a flow of the gas. Two of them were able to utilize their 
gas and to find a market for it. The third was not so fortunate. He 
accordingly allowed his gas to flow and go to waste in the air. The 
others, feeling that this would produce a drain of the basin and in time 
render their wells valueless, sought an injunction to prevent him from 
leaving his well open. The injunction was denied, on the sage ground 
that a man has a right to destroy his own property and on the technical 
ground that a man’s land extends to the center of the earth, and that, 
within the lines of his terrestrial can of Chicago beef, he has a right to 
do what he pleases with it. The decision is grossly inequitable, and the 
reasons advanced by Williams, J., in support of it do not deserve to be 
repeated. The fact that, in carelessly or wantonly wasting and destroy- 
ing his own, he was also, in all probability, wasting and destroying the 
property of his two neighbors, ought to have induced the court to enjoin 
him from doing it; and the soundest reasons, founded on justice and 
morality, could have been adduced in favor of the decision; and any ~ 
system of law is disgraceful which does not reach the standard of justice 
and morality. 


Sar or Goops: CrimmaLt Law — PLace or DELIVERY IN THE CASE 
or Prouiwitrep Sates. — The question of the jurisdiction, in a case 


1 97 Atl. Rep. 714. 
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where goods are sold under an order for shipment, in violation of a 
penal statute, — as, for instance, intoxicating liquors, has been raised 
in a good many cases. A recent contribution on the subject is the vase 
of Commonwealth v. Hess, decided by the Supreme Court of Pennsyl- 
yania.! In this case Paxon, C. J., goes over the question at considerable 
length upon the authorities. The case was that the defendant had a 
bottler’s license in Philadelphia County. He received, in the regular 
course of business, at his place in that county, orders from retailers in 
Montgomery County. On the receipt of these orders, the liquor was 
set apart to the purchasers, was charged to them on the books of 
the defendant, and was then delivered to them in Montgomery 
county, by means of the defendant’s own wagon. It was held that 
the defendant was not guilty of selling liquor in contravention of the 
statute in Montgomery County ; since the sale, as between him and the 
purchasers, was completed in Philadelphia county. Decisions of this 
kind are, it must be admitted, rather technical; nevertheless, as in 
many other cases, it is necessary that a precise line should be drawn 
somewhere, and the courts draw it as best they can. The theory is, 
first, that the defendant cannot be made criminally responsible in two 
prosecutions, for committing one offense in two different counties ; and, 


secondly, that it is necessary to determine accurately within which 
eounty the offense was complete; and as the act to which the law 
attaches the prohibition consists of the sale of a certain kind of goods, 
it is a reasonable conclusion that the offense takes place within the 
jurisdiction where the title actually passes. 


Sonpay Laws: Vauipity or AN InpoRSEMENT OF A NoTE MaDE on 
Sunpay.— In Prescott National Bank v. Butler, the defendant was the 
late Benjamin F. Butler. The distinguished lawyer and statesman had 
been so indiscreet as to indorse a note for somebody, but had been dis- 
ereet enough to indorse it on Sunday. When sued upon his contract of 
indorsement, he was shrewd enough to set up the defense that it was a 
nullity, because made on what is called in that State ‘‘ the Lord’s day.” 
The Supreme Judicial Court of Massachusetts, was so irreligious and 
hard-hearted as to disallow this defense. Inits opinion, written by Mr. 
Justice Knowlton, it was disposed of thus: — 


Of the second ground of defense, it may be said that the contract relied on 
in this suit is the contract between the defendant as indorser, and the plaintiff. 


1148 Pa, St. 98; s c. 23 Atl. Rep. 2 157 Mass. 548; s. c. 32 N. E. Rep. 
977. 909. 


si- 
da 
ist 
er- 
ial 
ng 
80 
28, 
ht 
in 
ne 
of 
7e 
d 
ir 
le 
e 
e 
n 
d 
i] 


136 28 AMERICAN LAW REVIEW. 


That was not made on the Lord’s day. The contract between the makers and 
the indorser may or may not have been. The date written on the paper is not 
conclusive. There may have been a mistake in the date,or the note may have been 
written on the Lord’s day, and afterwards delivered on a secular day, in which 
case it would be valid between the original parties. Whether the note could 
be enforced by the payee against the maker is immaterial in this suit; for an 
indorser of a promissory note “always warrants the existence and legality of 
the contract which he undertakes to assign.””! The defendant, by his indorse- 
ment, is estopped to deny that the note is a valid contract; and, as against him, 
it must be assumed that it was made and delivered at a time when such business 
could lawfully be done. The presiding justice rightfully refused to rule that 
the plaintiff was not entitled to recover. 


Companies: Ricut or Action BY Person FOR WHOsE 
BENEFIT THE MessaGE 1s Sent. — The Court of Civil Appeals of Texas 
in Martin v. Western Union Tel. Co.,? held that the party for whose 
benefit a telegram is sent, though not a party to the contract to which 
such telegram relates, may sue the telegraph company for the loss 
occasioned by adelay in delivering such telegram. ‘The message in 
question was sent by a firm of lawyers who, as the petition alleged and 
the demurrer admitted, were acting for the plaintiff. It was sent to 
the local attorney of the plaintiff, and conveyed information which, if 
a number of possible things had been successively done, provided the 
dispatch had been delivered with seasonable promptness, the plaintiff 
might have saved by attachment a debt due to him by an insolvent 
debtor. Both the assignor and the assignee of the message were there- 
fore agents of the plaintiff, and the message on its face showed that it 
related to the plaintiff's business, and disclosed its importance. There 
would therefore be no difficulty, even under old theories, in the plaintiff 
maintaining the action; since what was done by his agent in sending 
the message was done by himself. But the conclusion of the Texas 
court is strengthened by the fact that a rule exists in Texas, as in sev- 
eral other States, which have introduced the modern codes of proced- 
ure, that where one person, for a valuable consideration, agrees to pay 
a debt owing by the other party to the contract to a third person, such — 
third person, though nota party to the contract, can maintain an action 
thereon.? The question would have been more difficult, if, instead of 


1 Burrill v. Smith, 7 Pick. 291,295; Hannum v. Richardson, 48 Vt. 508; 
Veazie v. Willis, 6 Gray, 90; Bank v. Henderson v. Lemly, 79 N. C. 169. 
Caverly, 7 Gray, 217; Kenworthy v. 2 20S. W. Rep. 860. 

Sawyer, 125 Mass. 28; Binney v. Bank, § Spann v. Cochran, 63 Texas, 246. 
150 Mass. 575, 578; 23 N. E. Rep. 380; 
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the plaintiff having an attorney to represent him at the place of the 
residence of his debtor, the dispatch had been sent by some friend 
merely as a volunteer; and even then, putting aside technicality, the 
failure to deliver such a message ought to be such a violation of a 
public trust as should be held to give a right of damages to the person 
for whose benefit the message was manifestly intended. The duty of a 
telegraph company is a public duty, of such a nature that privity of 
contract ought not to be necessary in all cases to support an action for 
damages for the failure to perform it. 


TeLecrapH Companies: Non-Detivery or Messaces —Insurr To 
THE FEELINGS AS AN ELEMENT OF Damaces— Excessive VERDICT. — 
It is well known that the rule in Texas is, that where a telegraphic 
message is sent, — we will say, to apprise the addressee of the serious 
illness or death of a near relative, and the delivery of it is negligently 
delayed (as often happens with such agents as telegraph companies can 
find in Texas), whereby the person addressed is prevented from being 
present at the dying bedside of the relative, or from attending his 
funeral, the anguish of feeling thereby produced is properly considered 
by the jury in estimating the damages. But where, in such a case, a 
verdict of five thousand dollars was rendered for delay in delivering a 
message to a mother, requesting her to come to her sick son, by reason 
of which she did not reach him until after his death, whereas she might 
have reached him twenty-four hours before he died if the message had 
been seasonably delivered, — it was so excessive as to shock the sense 
of justice of the Texas Court of Civil Appeals, and to convince that 
court that the jury were actuated by prejudice, —as Texas and Mis- 
souri juries generally are in actions against telegraph companies; and 
accordingly the court reversed the judgment and ordered a new 
trial.! In another case, a son, who was delayed a few hours by the 
non-delivery of a telegram, and thereby failed to meet his father 
in his last sickness until the father had become unconscious, but 
who nevertheless, arrived in time to be with him several days be- 
fore his death, received, at the hands of a sympathetic Texas jury, 
the sum of $4,750 as compensation for his anguish. This verdict 
also shocked the conscience of the Texas Court of Civil Appeals, 
and they accordingly reversed the judgment and ordered a new trial.* 
Verdicts of this kind illustrate the blind injustice of juries in dealing 


1 Western Union Tel. v. Evans 2 Western Union Tel. Co. v. Piner 
(Tex. App.), 21 S. W. Rep. 266. (Texas App.), 21 8. W. Rep. 315. 


nd 
not 
ich 
uld 
an 
of 
im, 
88 
hat 
re 
ff 
1g 
aS 
h 
of 


138 28 AMERICAN LAW REVIEW. 
with foreign corporations in many portions of our country, which injus- 
tice, it must be confessed, has been goaded into activity by the brutal 
and reckless manner in which such corporations have treated the people 
in their intercourse with them. Nearly all the telegraphic business of 
the country is in the hands of the Western Union Telegraph Company, 
which has, in the conduct of its duty, been habitually and grossly negli- 
gent. Every man who has had any considerable dealings with it, has 
had experience of this kind. The judges, having so called ‘‘ dead-head 
passes’’ in their pockets, have been in the habit of playing into its 
hands at almost every turn, by upholding the stipulations in the special 
contracts which it has imposed upon its customers, even to the extent of 
cutting down the period for bringing their actions for damages to as low 
as twenty or thirty days. On the other hand, juries have fallen into the 
habit of attacking the funds of that company with a blind fury and 
rapacity, which resembles the conduct of ungoverned savages more than 
that of civilized men. The bestsolution of this difficulty seems to be to 
take, as has been done in many States of Europe, this necessary public 
agency out of the hands of a private corporation, and put it into the 
hands of the general government in the post-office department. 


TriaL: Questions OF Law anp Fact— Location or BounDARY A 
Question oF Fact.— While it is the duty of the court to construe a 
deed, it is the duty of the jury to apply its descriptive terms, when thus 
construed, to the land, and to ascertain whether the premises in ques- 
tion are within the description.! Stated in another way, what are the 
boundaries of land conveyed by a deed is a question of law; where the 
boundaries are, is a question of fact.? That the location of the disputed 
boundary line is always a question of fact for the jury or for the referee 
when acting as a jury, has been decided in many cases.* ‘The question is 
one of identity, which is almost always a question of fact for the jury.‘ 
The question is often put upon the doctrine that parol evidence is 


1 Reed v. Proprietors &c., 8 How. 
U. S. 274; Bell vo. Woodward, 46 N. H. 
322; Naglee v. Ingersoll, 7 Pa. St. 
185-189. 

2 St. Louis ». Meyer, 13 Mo. App. 
567-382; s. c. affirmed 87 Md. 276. 

S asker v. Cilley, 59 N. H. 575; 
Mauuen v. Tucker, 46 Me. 367; Ab- 
bott v. Abbott, 51 Me. 575; Tebbets v. 
Estes, 52 Me. 566; Williston v. Mose, 


10 Net. (Mass.) 17, 27; Brown v. 
Willey, 42 Pa. St. 205, 209; Herpel v. 
Malone, 56 Mich. 199; Barry »v. Otto, 
56 Mo. 177. 

4 Ferris v. Coover, 10 Cal. 590, 622; 
Bayard v. Eddings, 2 Strobb N. C. 374; 
Barry v. Otto, 56 Mo. 177. See 
Thomp. on Trials, § 1461, where the 
subject is further discussed and 
illustrated, 
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admissible to explain a latent ambiguity in a deed, and no doubt it 
often presents itself in that way. Thus in a recent case in Vermont, — 
Rugg v. Ward,! the action was trespass for cutting down timber, and it 
appeared that the division line between the plaintiff and the defendant 
had been surveyed by courses and distances; that, commencing at the 
point specified and running either as claimed by the plaintiff or by the 
defendant, some of the distance, where no monuments were specified in 
the description, must be disregarded in order to return to the point 
started from. It was held that this raised a latent ambiguity, to solve 
which oral testimony was admissible. The court quoted the following 
passage from an opinion of the late Chief Justice Redfield: ‘‘ It is 
evident that an uncertainty arises from the nature of the subject-matter, 
and not from the terms used in setting out the dower; and, it being a 
latent ambiguity, it may commonly be explained by parol evidence, as 
it arises from the nature of the subject-matter, oral evidence is 
admissible always to ascertain that subject-matter.? 


TriaL: PresupiciaL REMARKS OF THE JUDGE, Havine a TENDENCY 
‘¢7o MIsLEAD THE LosinG Party.’’ —In Harrison v. Harrison,’ decided 
by the Supreme Court of Kansas, the syllabus is as follows: ‘‘ Where, 
during the progress of a trial to the court, the judge informed the 
defendant, before he had introduced all of his evidence, that the court 
was ready to decide the case without further evidence, that he did not 
think additional testimony would affect the decision, but would hear 
anything of a different nature from that already offered, held that, 
ander the facts and circumstances of this case, where the evidence pre- 
ponderated largely in favor of the defendant, and the decision of the 
court was against him, the remarks of the court had a tendency to mis- 
lead the losing party, and prevent him from having a fair and impartial 
trial.’” 


Unsust Discrmunation By RarLroap Companres.— Many of the 
States have enacted statutes prohibiting unjust discrimination by com- 
mon carriers. The following, from the statute books of Pennsylvania, 
is an illustration of such legislation: — 


No railroad company or other common carrier engaged in the transportation 
of property, shall charge, demand or receive from any person, company or cor- 


164 Vt. 402; s.c. 23 Atl. Rep. 726. McGlynn, 46 Vt. 347; Pingry v. Wat- 
2 Paich v. Keeler, 28 Vt. 332. See kins, 17 Vt. 379. : 
also Hull v. Fuller, 7 Vt. 100; Olary v. 3 48 Kan, 443; s. ¢. 29 Pac. Rep. 572. 
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poration, for the transportation of property, or for any other service, a greater 
sum than it shall receive from any other person, company or corporation fora 
like service from the same place upon like conditions and under similar circum- 
stances; and all concessions in rates and drawbacks shall be allowed to all per- 
sons, companies or corporations alike, for such transportations and seryices, 
upon like conditions, under similar circumstances and during the same period 
of time. Nor shall any such railroad company or common carrier make any un- 
due or unreasonable discrimination between individuals or between individuals 
and transportation companies, or the furnishing of facilities for transportation, 
Any violation of this provision shall make the offending company liable to the 
party injured for damages treble the amount of injury suffered. 


The statutes are believed to be, for the most part, in affirmation of the 
principles of the common law, and many decisions so regard them, 
though some of them go beyond the principles of that law. In a case 
arising under the above statute,! it was held by the Supreme Court of 
Pennsylvania that the fact that a railroad company, by agreement with 
a manufacturing concern, made previous to the latter’s organization, 
which agreement was an inducement to such organization, charges the 
manufacturing concern less per ton for the transportation of coal for 
manufacturing purposes, than it charges a dealer in coal for like trans- 
portation, does not constitute a violation of a statute of that State pro- 
hibiting ‘‘ undue or unreasonable discrimination.’’ 

The propriety of the decision is extremely doubtful. Common carriers 
exercise a quasi public office, and have duties to perform in which the 
public is interested. The prices which such carriers might charge for 
their services has long been the subject of statutory regulation in 
England.’ Railroad companies being such carriers, the rates of charges 
at which they must serve the public are clearly the subjects of govern- 
mental regulation unless the right to regulate their own affairs and 
charges is exclusively committed to them in their charters. The right 


1 Hoover v. Pennsylvania R. Co., 27 
Atl. Rep. 282. 

2 New Jersey Nav. Co. v. Mer- 
chants’ Bank, 6 How. (U. S.} 382. 

3 See Stat. 8 Will. & M. C. 12, § 24; 
8 British Stats. at Large, 481. This 
statute seems to have remained in 


* Chicago &. R. Co. v. Iowa, 94 U. 
S. 155; Peik v. Chicago &c. R. Co., Id. 
164; Chicago &c. R. Co. v. Ackley, Id. 
179; Winona &c. R. Co. v. Blake, Hd. 
180; affirming s.c. 9 Minn. 418; South- 
ern Minn. R. Co. v. Coleman, 94 U. 8. 
181; Stone v. Wisconsin, Jd. 181. In 
all these cases Mr. Justice Field and 
Mr. Justice Strong dissented. So held 


force, with some amendment, until 
1827, when it was repealed, and has 


not since been re-enacted, though other 
statutes exist in that country, creat- 
ing a Railway Commission, through 
which means the same result is 
reached. 


in Stone v. Farmers’ Loan &c. Co., 116 
U.S. 807; Stone v. Illinois Central R. 
Co., 116 U. S. 347; Stone v. New 
Orleans &c. R. Co., 116 U.S. 352. The 
doctrine of the text was re-aflirmed, 
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to impose such regulations, being exclusively of a public nature, is not 
lost by nonuser for any lapse of time.1 And this is so, although the in- 
come of the railroad company may have been pledged, or the road itself 
leased as security for the payment of obligations incurred on the faith 
of the charter ; since the mortgagees or lessees of the property, or the 
pledgees of its income, could have no higher rights therein than the 
corporation itself had; the corporation could not grant more than it 
possessed.? A provision in the charter of a railroad company that ‘‘ on 
completion of said railroad or any portion of its track not less than ten 
miles, it shall and may be lawful to demand and receive such sum or sums 
of money for passage and freight of persons and property as they shall 
from time to time think reasonable,’’ was held not to relieve the parti- 
cular company from such regulation, where it appeared that its charter 
was not accepted, nor the company organized, until after the adoption 
of the constitution of the State containing the provision that all laws for 
the creation of corporations ‘‘ may be altered or repealed at any time 
after their passage. Where a railroad existing within a State, has been 
consolidated with a connecting road existing within another State, each 
State possesses this power to regulate the fares and charges of the con- 
solidated road, so far as it lies within its own borders.‘ 

There is no doubt whatever that statutes prohibiting unjust discrim- 
inations by railroad companies, or other common carriers, among 
shippers, are within the police power of the State, because such dis- 
criminations are prohibited by the principles of the common law. It 
has been justly held that, in the grant of a franchise of building and 
using a public railway, there is an implied condition that it is held as 
a quasi public trust, and that the company possessed of the grant must 
exercise a perfect impartiality to all who seek the benefit of. the trust.° 
But what is and what is not unjust discrimination, within the principles 
of the common law and statutes in affirmance of the same, is a question 
upon which there is a great contrariety of decision. It has been pointed 


but limited to direct legislative action 
and excluding the delegation of such 
power to commissions, in Chicago &c. 
R. Co. v. Minnesota, 134 U. S. 418. 

1 In the particular case, twenty 
years; Chicago &c. R. Co. v. Iowa, 94 
U. S. 155, 162. 

2 Chicago &c. R. Co. v. Iowa, 94 U. 
§. 155; Peik v. Chicago &c. R. Co., 94 
U. S. 164, 176. 

8 Attorney-General v. Railroad 
Companies, 35 Wis. 599 (followed as a 


binding authority by the Supreme 
Court of the United States in Stone v. 
Wisconsin, 94 U. S. 181). See also 
Peik v. Chicago &c. R. Co., 6 Biss. 
(U. S.) 177; 8. c. affirmed, 94 U. S. 
176. 

4 Peik v. Chicago &c. R. Co., 94 U. 
S. 164; Stone v. Farmers’ Loan &c. 
Co., 116 U. S. 307. 

5 Messenger v. Pennsylvania R. Co., 
37 N. J. L. 531. 
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out that it is not a discrimination merely which is prohibited by such a 
statute, or by the principles of the common law, but an ‘ unjust dis- 
crimination ;’’ and it has been accordingly held that a railroad com- 
pany may charge a less rate per mile for along distance than for a short 
distance.! But where such a company makes a less charge for shipping 
to a certain consignee than to other consignees or to different ware- 
houses in the same city, there is an unjust discrimination.? So, the 
view has been taken that a railroad company may discriminate in favor 
of persons living at a distance from its terminus, in order to get their 
freight, which would otherwise go by a different route, and that patrons 
of the road not so favored have no action because of such discrimina- 
tion, if they are not charged more than reasonable rates. Where the 
legislature has a qualified right of fixing the charges of a railway com- 
pany so as not to impair its vested rights, then, according to the hold- 
ing of a Federal district judge, it may prohibit any discrimination by 
such a company between persons and places, unless the same is done to 
enable it to retain or secure business at a point or place where there are 
competing lines of transportation, in which case it may charge less for 
a long haul than for a short haw in the same direction, so long as the 
charge for the short haul is reasonable. When, therefore, the line of 
a railroad corporation formed part of a line of transportation consist- 
ing largely of water carriage between two particular points, it was held 
that a rate might be made so as to enable it to compete with another 
road constituting a part of another line of railroad transportation 
between the same points.° And another court goes to the extent of 
holding that a railroad corporation may, by way of inducement to a 
shipper, make a special contract to give him a rebate from the usual 
rates of freight; and that if the property of the corporation passes 
into the hands of a receiver, such rebate may be paid by the receiver.® 
It has been held that discriminations in the rates of freight charged 
by a railroad company to shippers, based solely on the amount of 


1 St. Louis &c. R. Co. v. Hill, 14 Ill. ch. 55), prohibiting charging more for 


Ap. 579; Ex parte Koehler, 33 Fed. a shorter than for a longer distance, 


Rep. 529. 

2 §t. Louis &c. R. Co. v. Hill, 14 
Ill. App. 579; Vincent v. Chicago &c. 
R. Co., 49 Ill. 33. 

® Ragan v. Aiken, 9 Lea (Tenn.), 
609; s.c. 42 Am. Rep. 684. 

4 Ex parte Koehler, 23 Fed. Rep. 
529. To the same effect see Ex parte 
Koehler, 25 Fed. Rep. 73. A New 
Hampshire statute (Laws N. H., 1879, 


was held to apply, though by the orig- 


inal contract of carriage the merchan- — 


dise was to be carried to a station 
beyond that at which it was left. Os- 
good v. Concord R. Co, 63 N. H. 255. 

5 Ex parte Koehler, 25 Fed. Rep. 
73. 
6 Ex parte Benson, 18 S. C. 38; s.c. 
44 Am. Rep. 564. 
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freight shipped, without reference to any conditions tending to 
decrease the cost of transportation, are discriminations in favor of 
an individual, and contrary to sound public policy. And gen- 
erally, whenever a railroad company agrees to carry goods for par- 
ticular persons at a less rate than it will carry them for others under 
the same conditions, that is unjust discrimination.? On the other hand, 
it has been held that an agreement by a railroad company to give lower 
rates to a particular coal company, in consideration of the company 
undertaking to ship for a period of ten years, as much coal as would 
produce a certain named revenue to the company at a certain rate per 
week, has been held not to be an unjust discrimination against other 
shippers.? But the writer adheres to his opinion, judicially expressed, 
that this view is unsound.* In one case three railroad companies de- 
sired to preserve a uniform rate for the shipment of live stock from the 
west to the city of New York, and, in order to effect this, entered 
into an agreement with three particular shippers of such stock, whereby 
those shippers were to secure such a division of the shipments of live 
stock from the west as would give to each railroad its proper share of 
the entire trade; in the performance of which contract the shippers 
might be obliged from time to time to make special purchases and 
shipments so as to make up any deficiencies that might appear 
in the proportionate amount of business done by the other 
roads. By way of compensation for such services and undertakings, 
the railroad companies agreed to pay a certain percentage upon all the 
shipments so made over all three of the roads, whereby the actual 
charges were reduced by about ten dollars per car. It was held that 
this was not an unjust discrimination against a shipper not so favored, 
but was rather in the nature of compensation for a lawful and valuable 
service.5 The writer participated as a judge in the decision of that 
case, and concurred in affirming the judgment in the imperfect state of 
the evidence; but he did not concur in all the reasoning of the court, 
and took occasion to express his opinion ‘*‘ that railway carriers are 
bound to serve the public equally, just as the post-office department 
serves the public equally; ’’® and he now reiterates that opinion. A 
statute requiring every railroad company to give to all persons or com- 


1 Hays v. Pennsylvania R. Co., 12 3 Nicholson v. Great Western R. 
Fed. Rep. 8309; Scofield v. Lake Shore Co., 4 C. B. (N. 8.) 366. 
&e. R. Co., 43 Oh. St. 571; 8. c. 54 4 Rothschild v. Wabash R. Co., 15 
Am. Rep. 846. Mo. App. 242, 249. 
2 Messenger v. Pennsylvania R. Co., > Rothschild v. Wabash R. Co., 15 
86 N. J. L. 407. Mo. App. 242. 
6 Ibid., p. 248. 
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panies reasonable and equal terms and facilities for transportation, hag 
been held not to preclude a railroad company from carrying on the 
express business itself, to the exclusion of other express companies,! 
Upon the question of the measure of damages which a shipper is entitled 
to recover, against whom an unjust discrimination has been made bya 
common carrier, there is a holding to the effect that the amount of his 
recovery is the net difference between the amounts paid by himself 


and the amounts paid by other shippers in favor of whom the discrimi- 
nation is made.? 


1 Sargent v. Boston &c., R. Co., St. Louis &c. R. Co. v. Hill, 11 I, 
115 Mass. 416. App. 248. Schedule of Rates required 
2 Grisser v. MclIlrath, 4 McCrary by statute prima facie evidence of 
(U. 412. Pleading in action for reasonableness. Ibid. 
treble damages under Illinois Statute: 
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CORRESPONDENCE. 


CORRESPONDENCE. 


FEDERAL JURISDICTION: FOLLOWING STATE DECISIONS—A NEW 
WAY OF PUTTING IT. 


To the Editors of the American Law Review: 


Will you permit a Democrat of the order of Jefferson and Calhoun, with 
every bias for statehood, and against unauthorized centralism, to interpose 
a modest protest against the drift of your remarks under the above heading, in 
your “‘ Notes of Recent Decisions ”’ for July-August, 1893? It seems to me that 
Judge Taft, in Perin v. Megibben,! has stated very clearly the correct rule for the 
guidance of the Federal judiciary on such questions. The rule,as stated, is, in 
my opinion, in strict accord with the spirit of our national compact. If any 
idea in this compact is beyond controversy, it is that the State and national 
courts are peers, and that neither must bow as a servant to the other while 
moving in its own allotted orbit. In this limit both are independent courts. 
Now, international law is part of the common law, and by this law, as Judge 
Taft aptly puts it, where a principle affecting property in the State is clearly 
settled by State decisions, or State statutes, the Federal courts will respect and 
follow it. We all know that all of the common law is not found in the reports 
of any particular State, or number of States. I might truthfully enlarge this 
statement, but it is not necessary for my argument. Now, suppose a State 
court has not passed on the question at all: or if so in such a slipshod manner 
as to settle no principle; or in such a way as, perchance, to violate settled prin- 
ciples of the common law ingrafted on the State constitution, or adopted by the 
legislature as the State’s system of jurisprudence — has not the Federal judiciary 
in such cases, as an independent court, a right to exercise its independent 
judgment on such questions, involving as they do, the general common law of 
the State2 It seems to me this is part of the compact the States made with 
each other in organizing the Federal government. Let us stand to the bargain. 
In the cases supposed, no imperfect, isolated, ill-considered, or untruthful 
statement of the common law, by State judges, ought to be followed, even by 
them. And for this reason, with the exception of Louisiana, in each State 
each judge is sworn to administer this common law.? It will not do to say the 
Federal judge must forbear judgment until the State judge gives the cue, or 
that he must switch off the track because, forsooth, some State judiciary has 
done this thing. Neither sit in papal chairs. Neither are infallible. Both 
are students and ministers, set to administer justice in temples dedicated to 


153 Fed. Rep. 86, 92. tainly in some of the common law 
2 On this point our learned contrib- States no such oath is administered to 
utor is mistaken in point of fact. Cer- the judges.— Eds. Am. Law Rev. 
VOL. XXVIII. 10 
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the general common law of each State. The term general, as used by Judge 
Taft, is not an inapt expression. This law spreads over cities, counties, States, 
Territories, the entire national domain, except one State, and is the common 
and general law of our land, except where altered by statute, and its mastery is 
the goal to which all jurists and lawyers are pressing. Each of those courts 
should aid the other; each willing to discard error. And I can, moreover, con- 
ceive it possible for a State judge, in the construction of a State statute, to 
ignore or even violate a plain principle of its own common law on the subject 
of construction. What then? Must the Federal judge shut his eyes and follow 
the error? LI opine not. He is sworn to administer the law. 


Jas. S. BARTON. 
MCMINNVILLE, TENN. 


Remarks. — We concur with our learned correspondent in most of 
the views above expressed. Our view is this: 1. In respect of all 
questions arising under the Federal constitution, statutes and treaties, 
the Federal judiciary is the supreme interpreter, and here the State 
courts are bound to follow the Federal courts. 2. On all questions 
arising under the constitution and statutes of any one of the States, the 
judiciary of that State is the supreme interpreter, and here the Federal 
courts are bound to follow the State courts. 3. On all questions of the 
common law the Federal and State courts are co-ordinate, so long as 
those questions have not been settled, and each is at liberty to adopt its 
own interpretation. 4. But with this qualification, there is no common 
law of the United States; if there was, the legislature of the United 
States would have the power to change it. There is no common law 
except within and for each State, and as the law of each State. There 
is, for instance, a common law of Tennessee, and there is a common law 
of Kentucky; but (except by accidental concurrence) there is no 
common law of both Tennessee and Kentucky — no “ general jurispru- 
dence,’’ which covers both States like a blanket mortgage. In other 
words, there is neither a Federal common law, nor a general common law: 
but the only common law which exists within the limits of any State, 
exists solely as the law of that State. When, therefore, the courts of 
that State have authoritatively settled what that law is, the courts of the 
United States are just as much bound by that settlement as they are 
bound by the settled construction put by the State courts upon their. 
own constitutions and statutes. 

Our complaint is that the Federal courts do not feel bound to follow 
the State courts either in their interpretation of their own constitutional 
and statutory law, or of their own common law; but that their manifest 
purpose and tendency is to make themselves the supreme interpreters in 
all cases and over all questions. We could quote enough to fill a volume 
in justification of this statement; but we content ourselves with a 
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single passage from the opinion of the court in Gelpcke v. Dubuque: ! 
‘‘ We are not unmindfulof the importance of uniformity in the decisions 
of this court, and those of the highest local courts, giving constructions 
to the laws and constitutions of their own States. It is the settled rule 
of this court, in such cases, to follow the decisions of the State courts. 
But there have been heretofore, in the judicial history of this court, as 
doubtless there will be hereafter, many exceptional cases. We shall never 
immolate truth, justice and the law, because a State tribunal has erected the 
altar and decreed the sacrifice.’? This language is tantamount to the 
declaration that the Federal judicatories do not follow those of the 
States in the interpretation of their own constitutions and statutes (to 
say nothing of their common law), as matter of obligation, but only as 
matter of comity and discretion. In the face of such doctrines, how 
can the two judicial systems be regarded as in any sense co-ordinate? 

Our learned correspondent states that he is ‘‘a Democrat of the 
order of Jefferson.’’ We therefore subjoin, for his delectation, some 
of the 


Letters oF THomMAs JEFFERSON ON THE USURPATIONS OF THE FEDERAL 
JUDICIARY. 


[Letter to Thomas Ritchie, dated Monticello, December 25th, 1820.] 

But it is not from this branch of government (the legislative) we have most 
reason to fear. Taxes and short elections will keep them right. The judiciary 
of the United States is the subtle corps of sappers and miners constantly work- 
ing underground to undermine the foundations of our confederated fabric. 
They are construing our constitution from a co-ordination of a general and 
special government to a general and supreme one alone. This will lay all things 
at their feet, and they are too well versed in English law to forget the maxim: 
Boni judicis est ampliare jurisdictionem. We shall see if they are bold enough 
to take the daring strides their five lawyers have lately taken. If they do, 
then, with the editor of our book (Colonel Taylor’s ‘‘ Construction Construed”’ 
sent him by Mr. Ritchie), in his address to the public, I will say that “ against 
this every man should raise his voice,’’ and more, should uplift his arm. Who 
wrote this admirable address? Sound, luminous, strong, not a word too much, 
nor one which can be changed but for the worse. That pen should go on, lay 
bare these wounds of our constitution, expose these decisions seriatim, and 
arouse as it is able, the attention of the nation to these bold speculators on its 
patience. Having found, from experience, that impeachment is an impracticable 
thing, a mere scarecrow, they consider themselves secure for life; they skulk” 
from responsibility to public opinion, the only remaining hold on them, under a 
practice first introduced into England by Lord Mansfield. An opinion is hud- 
dled up in conclave, perhaps by a majority of one, delivered as if unanimous, 
and with the silent acquiescence of lazy or timid associates, by a crafty chief 


1 1 Wall. (U. S.) 175, 206. 
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judge, who sophisticates the law to his mind by the turn of his own reasoning, 
A judiciary law was once reported by the attorney-general to Congress, requir- 
ing each judge to deliver his opinion seriatim and openly, and then to give it in 
writing to the clerk to be entered in the record. A judiciary independent of a 
king or executive alone is a good thing, but independence of the will of the 
nation is a solecism, at least in a republican government. 


[Letter to Archibald Thweat, dated Monticello, January 19, 1821.] 

I am sensible of the inroads daily making by the Federal into the jurisdiction 
of its co-ordinate associates, the State governments. The legislative and 
executive governments may sometimes err, but elections and dependence will 
bring them to rights. The judiciary branch is the instrument which, working 
like gravity, without intermission, is to press us at last into one consolidated 
mass, Against this I know no one who, equally with Judge Roane himself, 
possesses the power and the courage to make resistance ; and to him I look, and 
have long looked, as our strongest bulwark. If Congress fails to shield the 


States from dangers so palpable and so imminent, the States must shield them- 
selves and meet the invader foot to foot. 


(Letter to C. Hammond, dated Monticello, August 18, 1821.] 

It has long, however, been my opinion, and I have never shrunk from its ex- 
pression (although I do not choose to put it into a newspaper, nor like Priam 
in Armor, offer myself its champion), that the germ of dissolution of our 
Federal government is in the constitution of the Federal judiciary, an irrespon- 
sible body (for impeachment is scarcely a scarecrow), working like gravity by 
night and by day, gaining a little to-day and a little to-morrow, and advancing 
its noiseless step like a thief, over the field of jurisdiction, until all shall be 
usurped from the States, and the government of all be consolidated into one. 
To this I am opposed; because, when all government, domestic and foreign, 
little as in great things, shall be drawn to Washington as the center of all 
power, it will render powerless the checks provided of one government on 
another, and will become as venial and oppressive as the government from 
which we separated. It will be as in Europe where every man must be pike or 
gudgeon, hammer or anvil. Our functionaries and theirs are wares from the 
same workshop, made of the same materials and by the same hand. If the 
States look with apathy on this silent descent of their government into the gulf 
which is to swallow all, we have only to weep over the human character formed 
uncontrollable but by a rod of iron, and the blasphemers of man, as incapable 
of self-government, become his true historians. 


[Letter to William T. Barry, dated Monticello, July 2, 1822.] 


We already see the power, installed for life, responsible to no authority (for 
impeachment is not even a scarecrow), advancing with a noiseless and steady 
pace to the great object of consolidation. The foundations are already deeply 
laid by their decisions, for the annihilation of constitutional State rights, and 
the removal of every check, every counterpoise to the ingulphing power of which 
themselves are to make a sovereign part. If ever this vast country is brought 
under a single government it will be one of the most extensive corruption, in- 
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different and incapable of a wholesome care over so wide a spread of surface. 
This will not be borne and you will have to choose between reformation and 
revolution. If I know the spirit of this country, the one or the other is inevit- 
able. Before the canker is become inveterate, before its venom has reached so 
much of the body politic as to get beyond control, remedy should be applied. 
Let the future appointment of judges be for four or six years, and renewable 
by the president and senate. This will bring their conduct, at regular periods, 
under revision and probation,and may keep them in equipose between the general 
and special governments. We have erred in this point, by copying England, 
where certainly it is a good thing to have the judges independent of the king. 
But we have omitted to copy their caution also, which makes a judge remova- 
ble on the address of both legislative houses. That there should be public 
functionaries independent of the nation, whatever may be their demerit, is a 
solecism in a Republic of the first order of absurdity and inconsistency. 


[Letter to Judge Johnson, dated Monticello, March 4, 1823.] 

I cannot lay down my pen without recurring to one of the subjects of my 
former letter; for in truth there is no danger I apprehend so much as the con- 
solidation of our government by the noiseless and therefore unalarming, instru- 
mentality of the Supreme Court. This is the form in which Federalism now 
arrays itself, and consolidation is the present principle of distinction between 
Republicans and the pseudo-Republicans but real Federalists. I must comfort 
myself with the hope that the judges will see the importance and the duty of 
giving their country the only evidence they can give of fidelity to its constitu- 
tion and integrity in the administration of its laws; that is to say, by every 
one’s giving his opinion seriatim and publicly on the cases he decides. Let him 
prove by his reasoning that he has read the papers, that he has considered the 
case, that in the application of the law to it he uses his own judgment independ- 
ently and unbiased by party views and personal favor or disfavor. Throw him- 
self in every case on God and his country; both will excuse him for error and 
vaiue him for his honesty. The very idea of cooking up opinions in conclave, 
begets suspicion that something passes which fears the public ear, and this, 
spreading by degrees, must produce at some time abridgment of tenure, facility 
of removal, or some other modification which may promise a remedy. For in 
truth, there is at this time more hostility to the Federal judiciary than to any 
other organ of the government. 


POWER OF JUDGES TO SUSPEND SENTENCE. 


To the Editors of the American Law Review: 


Referring to your note in the last volume of the REviEw, page 296, on the 
“ Power of the Judge to Suspend Sentence,’’ I wish to call your attention to the 
fact that the legislature of the State of New York, by chapter 279 of the laws 
of 1893, enacted that “ the court may in its discretion suspend sentence, during 
the good behavior of the person convicted, where the maximum term of impris- 
onment prescribed by law does not exceed ten years, and such person has never 
before been convicted of a felony.’ 
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A queer complication has just arisen here. A woman was convicted of the 
crime of manslaughter in the second degree, in the court of Oyer & Ter- 
miner for this (Niagara), county. She was sentenced to imprisonment in the 
Erie County penitentiary for a period of eleven and one-half years, by the pre- 
siding justice. Since the sentence was imposed it has been discovered that 
under a recent statute, the court was required to sentence her to imprisonment 
in the State’s prison at Auburn, N. Y. The outcome of the matter is awaited 
with some curiosity. 

Yours truly, 


Josuua GAskILL. 
Lockport, N. Y. 


9 F 
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PHILLIPS ON MECHANICS’ LIENS. — Third Edition. A Treatise on the law of Mechanics’ 
Liens on Real and Personal Property. By SAMUEL L. PHILLIPS, Washington City, D. C.: 
Third edition by Frank Parsons. Boston: Little, Brown & Company. 1893. pp. 913 
and xlv. 

This work has been so long before the public and is so well known that it 
needs no commendation at this late day. The first edition was published in 
1874 and the second edition in 1882. The original work was much enlarged and 
improved in the second edition; and now Mr. Parsons who is very favorably 
known for his editorial work upon several standard treatises has brought the 
work down to date by judicious additions to the text and notes. In his preface 
to this edition he says: “‘ Eleven hundred and fifty new cases have been added 
in this edition. The propositions to which they are cited have been incorpo- 
rated in the text, but can be easily distinguished, for all new cases are brack- 
eted in the notes. Judge Phillips began the study of the cases for this edition, 
but delicate health compelled him to yield the labor toother hands, The editor 
has endeavored to follow the method pursued by the author in former editions.”’ 
The whole number of cases cited in this edition is a little less than 3,400, and 
therefore it appears that the editor’s addition of cases in this edition is more 
than one-third of the whole. The additional citations are almost wholly in the 
first part which treats of Mechanics’ Liens upon real property. The second 
part which treats of liens upon personal property is wholly inadequate and the 
editor added not more than a dozen new cases to, the author’s work; but he 
added a half dozen pages of text on “‘ Some Special Liens ’’ and cited some sixty 
cases in support of his text. 

We are satisfied that this is an excellent edition of this standard work. 


A TREATISE ON THE Law OF QUASI-CONTRACTS. By WILLIAM A. KEENER, Kent Pro- 
fessor of Law and Dean of the Faculty of Law of Columbia College. New York: Baker, 
Voorhis & Co. 1893. 

If all legal treatises were written with the method and spirit of this one, the 
task of the judge would be easier and the progress of legal science smoother 
and more rapid than we can as yet hope for. The publishers of the annual 
digests may well say that their digests are in truth universal text-books 
up to date; yet this is not praising digests more but text-books less. The 
average treatise of to-day is and is taken as nothing more than a digest. 
The evil is that the reader is induced to accept the summings-up of the 
authors as correctly representing the gist of his citations, and this reliance 
is too often misplaced. Treatise-making is now so easy that the making 
of them tends steadily to degenerate. Mr. Beach, in the preface to his 
book on Corporations, has shown us the recipe,— several copies of the Digests, 
as many gum-bottles and pairs of shears a smart young law-graduate for each 
piece of apparatus, and an eminent lawyer to correct the proof and put his 
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name on the title page. In a review of the work mentioned, in a late number 
of this Review, we have shown what errors this style of book-making is sure 
to lead to; anda similar lesson could be very prettily given from another work 
on Equity Jurisprudence, made in the same way. We do not here declare this 
sort of book worthless provided it is founded on correct citations (which is 
unlikely); but we do say that there is absolutely no hope for the improvement 
of our law if the profession does not give such works the rank they deserve, 
and if it does not encourage and salute with praise the saving efforts of those 
courageous writers who are determined to treat legal topics in a scientific 
fashion, to discuss principles and not merely cite cases, to furnish a statement 
of the law valuable because of the personality of the author and not merely as 
a collection of cases. The books are few and far between which exhibit sucha 
treatment — not to be invidious, one may name Sedgwick on Damages, Pollock 
on Torts, Bigelow on Fraud, Gray on Perpetuities, Drone on Copyright, Thomp- 
son on Trials, as illustrations of the qualities that make a treatise worthy to 
found a reputation on. Of this sort is Keener on Quasi-Contract. May the 
courage of such authors inspire the imitation of others and the respect and 
patronage of the profession. : 

But as to the meat of this particular treatise, the peculiarity is that it has 
never before in our language been made the subject of a treatise of its own. 
To put it briefly, the class of claims here treated is that class which involves 
neither a tort (a breach of the universal compulsory obligations as to property, 
person, and social relations) nor a contract (i.e., a voluntary undertaking 
between particular persons). This class covers, according to the author, (1) 
claims based on the duty of public officers, on statutory duties, and the duty, 
e. g., of a carrier to receive goods; (2) claims based on judgments, (3) claims 
based on undue enrichment of the defendant at the expense of the plaintiff. 
That the first and second classes belong under this title may be questioned; 
but this is here unimportant, as the author’s treatment is confined to the 
third class. This covers a multitude of topics hitherto treated in a pre- 
carious fashion in scattered treatises, the following being the most important: 
claims against a lunatic or infant for necessaries, or against a husband 
for necessaries supplied to his wife, claims to recover money paid by 
mistake, claims for the proceeds of a tort, claims for benefit conferred 
under an agreement void or rescinded, claims for money paid under com- 
pulsion, and claims for contribution or indemnity to cover losses which 
the defendant has been spared by the plaintiff's sacrifice. Tne thing to 
be noted about the present treatment of these by no means novel topics is that, 
once for all, the veil of fiction is torn away and the plain truth is insisted on 
that the “ implied contract’ is no contract, that there is no consent of the 
defendant and no shadow of an undertaking by him to be liable, that in short, 
the obligation is imposed by law because the defendant has been unduly 
enriched at the plaintiff’s expense. Viewed in the light of undue enrichmentas 
the guiding principle, a just foundation for the rule is found and a fair canon 
for future extension of the principle. And no one who reads the utterances of 
a series of judges from Mansfield down to Field and Lindley, can doubt that 
the principle thus expounded has received a thorough sanction in the reasoning 
of our courts. 

To pass to the treatment of particular topics, the chapter on Waiver of Tort 
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opens with the clear and undoubtedly correct declaration that ‘‘ the doctrine of 
waiver of tort is simply a question of the election of remedies,’’ and we com- 
mend the chapter to all judges as a model exposition of a legal principle and its 
necessary corollaries and results. The author deals with the case of Terry v. 
Munger,' holding that an unsatisfied judgment against one of two joint tort- 
feasors obtained on account for goods sold and delivered could be pleaded in 
bar to a suit of trover against the other tortfeasor, ina manner well-calculated 
to straighten out the tangled line of principle for future decisions. Under the 
head of claims on contracts in which the plaintiff is in default the author 
demonstrates the weak points of Britton v. Turner,? and the line of cases fol- 
lowing it, and like treatment is accorded to King v. Welcome,’ and its congeners. . 
The great cases of Cutter v. Powell and Manhattan Life Ins. Co. v. Buck and 
the related topics, are thoroughly discussed and the full bearings of the princi- 
ple acutely analyzed. The singular case of Cooper v. Cooper,* where a wife 
learned after her husband’s death that he had been already married and there- 
upon sued the estate for services rendered during the supposed coverture, is 
justly criticised for refusing a recovery. For the class of cases in which the 
plaintiff has paid expenses or suffered other sacrifice which the defendant 
should have incurred, the guiding principle is pointed out (for the first time, 
we believe, in any treatise) that “the plaintiff must establish a necessity for 
his action.’? On the more or less vexed question whether recovery can be had 
for the value of improvements made upon land of which the plaintiff mis- 
takenly believes himself the owner,’ we have a careful discussion of principle, 
and a plea, based on Judge Story’s superb opinion in Bright v. Boyd,‘ for its 
liberal extension. It is gratifying to notice also that the analogy is recognized 
between these cases of realty and the cases like Isle Royal Mining Co. 
v. Hertin,’ where the plaintiff increases the value of the defendant’s 
personalty. On the class of cases like Price v. Neal (paying on a mistake 
as to the genuineness of a drawer’s or another’s signature), and the related 
cases, we have an acute discussion at pages 74-85, and a long note at page 
154, in which, however, the author admits that ‘it is impossible to recon- 
cile with the principles that have been considered in this chapter many 
of the results reached.”’ The tangle of decisions being so complex, the 
field seems fairly open to any theory which reputable courts have sanctioned, 
and we note that, though due justice is paid to Professor Ames’ acute and 
learned suggestions* and the objections to them carefully stated, no con- 
sideration is taken of a third theory put forth in this Review a few 
years ago.® This was that the recovery of money so paid will be 
allowed only where it was paid under a supposed duty, and that a duty to the 
defendant. This principle seems to meet the needs both of commercial justice 
and of judicial precedent. -It suits commercial justice because the situation in 
which a bank officer or other demandee finds himself is clearly very different 
according as the document purports to fix upon him an instant duty (as, a note 
of his with forged maker’s name) or as he is called upon to do what he is not 


1221 N. Y. 161. 6 1 Story 478; 2 id. 608. 

26 N.H., 481. 7 37 Mich. 332. 

*5Gray, 41. * In 4 Harv. Law. Rev. 297, 307. 
4147 Mass. 370. * 25 Amer. L. Rev. at 705. 


* Freichnecht v. Meyer, “9 W. J. Eq. 551. 
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obliged towards the demander to do (as, a check on him with forged drawer’s 
name). In the former case he may well claim the right to follow his 
apparent legal duty without question, and afterwards redress himself if he 
has been deceived; in the latter case he may well be required, since no law 
compels him to pay, to take his own risks and to make up his mind now and 
once for all upon the policy of the situation. Legal precedent sanctions this 
principle. Bramwell, B., one of the greatest legal minds of the half century, 
says in Aiken vy. Short:! “The mistake must be as to a fact which, if true, 
would make the person paying liable to pay the money; not where, if true, 
it would merely make it desirable that he should pay the money. Here, 
if the fact was true, the bankers were at liberty to pay or not, as they pleased.” 
This is clear language from an eminent judge, and is corroborated by other 
opinions; but we cannot find that the author has noticed Baron Bramwell’s 
argument. 

As we lay down the book we cannot help repeating the thought which 
has accompanied us throughout its reading,—that the work is a stand- 
ing reproach to those treatise-writers, who in this hour of greatest peril to 
legal science are content to see merely the pecuniary side of book-making and 
do their little best to degrade, distort and disfeature legal principle, instead of 
rendering it the tribute of earnest study and courageous exposition. May the 
profession learn to give honor to whom honor is due. ea 


THE GREEN BaG. An entertaining Magazine for Lawyers. Edited by HORACE W 
FULLER. Volume V., covering the year 1893. The Boston Book Company: Boston, Mass. 
We have received from the publishers the bound volume of this entertaining 

magazine for the year 1893. For a lawyer with a leisure hour or an evening at 

home the volume is a fascinating one. Each of the monthly parts opens with a 

page portrait of some famous man of the law. First we have Sir George Jessel, 

the famous master of the rolls, with an excellent biographical sketch by our 
learned friend Joseph Willard, Esq. The February number opens with a fine 
portrait of Sir Henry Hawkins, justice of the Queen’s Beneh Division. In 

March we have Baron Huddleston; and later in successive months, Mr. Justice 

Lamar of the Supreme Court, with a biographical sketch by Walter B. Hill, 

Esq.; Mr. Justice Jackson of the same court, with a biographical sketch of H. 

M. Doak, Esq.; Attorney-General Richard Olney; Ogden Hoffman with a bio- 

graphy by A. Oakey Hall, Esq.; a group of the Court of Criminal Appeal; Judge 

Jasper Yeates of Pennsylvania; Horace Binney, with a biography by Hampton 

L. Carson, Esq.; Mr. Justice Blatchford of the Supreme Court; and closing the 

year, Sir John Abbott of Canada. : 

These portraits are excellent in an artistic sense, and some of them we know . 
to be excellent likenesses. These twelve portraits alone are worth the sub- 
scription price of the magazine for a year. Twelve portraits at 33} cents each, 
$4.00. 

But this enumeration of the contents of this volume is only the beginning of 
the good things it contains. There are in the first place eighty and more other 
portraits in this volume. Ata low estimate these are worth 10 cents each; or 
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atotal for the lot of $8. We will throw in several pictures of Inns of Courts 
and the like without extra charge. Thus considering the portraits alone the 
subscriber gets at least twelve dollars worth for four. 

When we come to the purely literary part of the volume it is difficult to esti- 
mate values for the subscriber. If there were a money value for a good laugh, 
for a suppressed chuckle, for a broad smile, and for all the lesser smiles, we 
might arrive at a rough estimate of the value of the many facetious things in 
this volume. We are safe in estimating that this part of the volume will add 
days and perhaps weeks to the life of any subscriber who takes in these good 
things in the proper frame of mind. 

We do not know the money value to the subscriber of legal poetry, or its 
esthetic value either; so we will not estimate upon this part of the contents 
of the volume. 

Coming to more substantial matters we have six papers by our genial and 
witty friend Irving Browne, Esq., upon Practical Tests in Evidence. Every one 
will agree with us that these have a practical value, great or small as they meet 
the needs of this subscrriber or of that. Then there is the Lawyer’s Easy 
Chair every month of the year by the same versatile and pleasing Browne. It 
is, as Browne says, not a seat at a lecture, a barber’s or a dentist’s; not a pew 
in a church; but a revolving chair whence to view the lighter legal topics of 
the world. Here we have business with pleasure joined. The Easy Chair is 
worth much to the subscriber. We leave it to him to say how much. 

We have three papers by Professor Wigmore upon Legal Education in Modern 
Japan, interesting, very. There are four papers on the Supreme Court of Ten- 
nessee, three upon the Court of Appeals of Virginia and one upon the Supreme 
Court of Vermont, all illustrated. 

We might enumerate many more things of interest in this volume, but the 
day is too short, and we must cut short our remarks and estimates of value. 
We are safe in saying this, which is saying much; that this last volume of the 
Green Bag is the most interesting and valuable of the series. Mr. Fuller, the 
skillful editor, with the generous help of the publisher, is constantly adding 
new features of interest, and we congratulate them and their numerous 
subscribers upon the volume for the past year. 


THE ORIGIN AND SCOPE OF AMERICAN DOCTRINE OF CONSTITUTIONAL Law. By JAMES 
BRADLEY THAYER, Weld Professor of Law at Harvard University. (A paper read at 
Chicago, August 9, 1893, before the Congress on Jurisprudence and Law Reform.) Bos- 
ton: Little, Brown, and Company. 1893. Octave pamphlet. 27 pp. Price, 25 cents. 


This is an important contribution to that part of our constitutional law re- 
lating to the power of the judiciary to declare legislative acts unconstitutional 
and void. The subject is considered under five divisions, namely: 

I. “‘ How did our American doctrine, which allows to the judiciary the power 
to declare legislative acts unconstitutional, and to treat them as null, come 
about, and what is the true scope of it?” 

II. “‘ When at last this power of the judiciary was everywhere established, 
and added to the other bulwarks of our written constitutions, how was the 
power to be conceived of? ”’ 

III. “The course which the courts, in point of fact, have taken, in adminis- 
tering this interesting jurisdiction.” 
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IV. ‘The courts can only disregard a legislative act when those who have 
the right to make laws have not merely made a mistake, but have made a very 
clear one, so clear that it is not open to rational question.” 

V. “Judges sometimes have occasion to express an opinion upon the con. 
stitutionality of a statute, when the rule which we have been considering has 
no application, or a different application from the common one. There are at 
least three situations which should be distinguished: (1) where judges pass 
upon the validity of the acts of a co-ordinate department; (2) where they act as 
advisers of the other departments; (3) where, as representing a government 
of paramount authority, they deal with acts of a department which is not 
co-ordinate.” 

We quote Professor Thayer’s admirable statement of his conclusion. ‘The 
view which has thus been presented seems to me highly important. I am not 
stating a new doctrine, but attempting to restate more exactly and truly an 
admitted one. If what I have said be sound, it is greatly to be desired that it 
should be more emphasized by our courts, in its full significance. It has been 
often remarked that private rights are more respected by the legislatures of 
some countries which have no written constitution, than by ours. No doubt 
our doctrine of constitutional law has had a tendency to drive out questions of 
justice and right, and to fill the mind of legislators with thoughts of mere 
legality, of what the constitution allows. And moreover, even in the matter of 
legality, they have felt little responsibility; if we are wrong, they say, the 
courts will correct the wrong. Meantime they and the people whom they 
represent, not being thrown back on themselves, on the responsible exercise of 
their own prudence, moral sense, and honor, lose much of what is best in the 
political experience of any nation; and they are belittled, as well as demoralized. 
If what I have been saying is true, the safe and permanent road towards reform 
is that of impressing upon our people a far stronger sense than they have of 
the great range of possible mischief that our system leaves open, and must 
leave open, to the legislatures, and of the clear limits of judicial power; so that 
responsibility may be brought sharply home where it belongs. The checking 
and cutting down of legislative power, by numerous detailed prohibitions in 
the constitution, cannot be accomplished without making the government petty 
and incompetent. This process has already been carried much too far in some 
of our States. Under no system can the power of courts go far to save a people 
from ruin; our chief protection lies elsewhere. If this be true, it is of the 
greatest public importance to put the matter in its true light.’’ 


POMEROY’s CODE REMEDIES. Remedies and Remediat Rights by the Civil Action accord- 
ing to the Reformed American Procedure. A Treatise adapted to use in all the States 
and Territories where that System prevails. By JoHN NORTON PoMEROY, LL.D., author 
of “ A Treatise on Equity Jurispradence,” etc. Third Edition, by Jonn NoRTON PomME- 
Roy, Jr., A. M. one of the editors of “ Pomeroy’s Equity Jurisprudence.” Boston: 

Little, Brown, and Company. 1894. pp. 909 and lxxxv. lvol.8 mo. Price, $6.00. 


This book is a scientific as well as practical treatise upon Code Procedure. 
In no other book can there be found such a complete statement of the princi- 
ples of this procedure. We have admired Professor Pomeroy’s book from the 
time of the publication of the first edition in 1876, when we made a careful 
study of it. We considered it then and we now consider it a remarkable book. 
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The author was a most learned lawyer and a writer of great clearness and 
vigor. Other books have been written upon Code practice and Code pleading; 
but there is no book that is to be compared with this as a scientific statement 
of principles of Code Procedure or even as a practical guide upon the subject 
for judges and lawyers. 

The labors of the editor of this edition, who is the son of the author, con- 
sist chiefly, as he says in his preface, in the citation and statement in the notes 
of recent decisions illustrating or in a very few instances modifying, the con- 
clusions of the author. 

His additions to both text and notes have been distinguished by the use of 
brackets. 

We estimate that the number of new cases cited in this edition is about 
sixteen hundred. 


JosiAH GARDNER ABBOTT.— Memoir of the Hon. Josiah Gardner Abbott, LL.D., read 
before the Old Residents’ Historical Association of the City of Lowell, November 2%, 1891. 
By CHARLES COWLEY, LL.D., with the Proceedings of the Bar on the occasion of 
Judge Abbott’s death, and his draft of an Address for the Minority of the Electoral 
Commission of 1877 to the people of the United States. Boston: Little, Brown, & Co. 
1892. pp. 92. 

Judge Abbott was for many years one of the leaders of the Massachusetts bar 
and prominent in the political affairs of the nation. He was born at Chelms- 
ford in the county of Middlesex, November 1, 1814. He was of the seventh 
generation of the American Abbotts, the first of whom came from Yorkshire in 
1640 and was one of the settlers of Andover in 1648. ‘‘ The best domestic in- 
fluences,”” says Mr. Cowley, “‘ formed his character as a boy. Four events took 
place during his youth, which contributed to stimulate and enlarge his mind. 
First, the Unitarian movement, into which his father entered with zeal, and 
helped to carry the church of Chelmsford out of the Calvanism of the Mathers 
into the liberalism of Channing. Second, the disruption of the Federal party 
and the rise of Jacksonian democracy, which was espoused alike by the father 
and the son. Third the starting of the North American Review and the develop- 
ment of American literature, of which J. G. Abbott was a reader and a lover 
from the first.” 

The public events of his career are well summarized by Mr. Greenhalge, 
chairman of the committee of the Middiesex bar in the memorial prescribed to 
the court. ‘‘ He graduated at Harvard College in 1832, and was admitted to the 
bar in 1837. He soon rose to prominence in his profession, and the sphere of 
his labors was greatly enlarged. In 1855 he was appointed judge of the Supe- 
ior Court for the county of Suffolk. This position he resigned January 1, 1858, 
at once resuming the practice of his profession. He held important political 
offices. He was a member of the House of Representatives of Massachusetts in 
1837, and a senator in 1842 and 1843. He was a delegate to the Constitutional 
convention in 1853. He was elected tothe national House of Representatives in 
1874, and was chosen a member of the electoral commission in 1877. He was 
president of the Boston & Lowell Railroad Company, of several manufacturing 
companies, and director in many others; he had a large share in building up or 
developing Lowell, Lawrence, and Lewiston. His labors at the bar did not 
eease until his death, which occurred July 2, 1891. Such are the bare lines of a 
great, useful and honorable career. * * * 
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“He was a faithful and devoted student of the law. He took a large and rey- 
erent view of his professional obligations, whether to the bench, to his brethren 
of the bar, or to his client. He had a high, delicate, almost fastidious sense of 
honor, in these various relations of the man of law. His work and influence 
could not but raise the tone of the profession. His services on the bench main. 
tained and enhanced the reputation of the Massachusetts judiciary; at the bar 
he proved what noble triumphs might illustrate the functions of the advocate, 
and what rich results might crown the patient labors of the counselor. In 
spite of vulgar animadversion, the profession of the law is one of the most 
trusted guilds among mankind, and Judge Abbott's life exemplified the fullest 
trust and confidence which a community could give to a member of that 
profession. 

“ And, as at the bar and upon the bench, Judge Abbott was always ‘ true to 
occasion true,’ so too in political action he was faithful and firm. He was pre- 
eminently a man for a crisis. This is proved by many points in his career, not- 
ably in 1861 and 1877. In such times of tremendous import, he never hesitated 
or faltered. He loved his party; but he loved his country more; and though 
in the supreme hour a hostile party held his country’s standard, he was among 
the first to range himself with his noble sons under that standard. On the altar 
of his country he offered up with the firmness of a Roman father the children 
he loved with more than Roman tenderness. He rose to the height of the sec- 
ond great crisis in the nation in 1877; and again, the measure of the occasion 
was not beyond the measure of the man.” 

In 1860 Mr. Abbott was offered a place on the bench of the Supreme Judicial 
Court but declined it in order to continue his practice at the bar which was 
large and very profitable. 

Judge Abbott was a Democrat in politics. In the war of the rebellion he 
gave freely of his time and money for the support of the government. There 
was no truer patriot in those sad days. His three eldest sons entered the army, 
and two of them were sacrificed in the conflict. 

In 1874 he was elected a member of the House of Representatives of the United 
States. He was re-elected in 1876 and his great abilities made him a leader of his 
party. He was a member of the electoral commission of 1877 which decided the 
presidential contest in favor of Mr. Hayes and against Mr. Tilden. It was Judge 
Abbott’s sincere conviction that this commission gave the presidency to the wrong 
man, ** but he refused to listen to the solicitations of some of hisfellow Democrats 
to aid in preventing the completion of the counting of the electoral votes. It was 
not known,’’ continues Mr. Cowley, “outside of a few that Judge Abbott 
wrote an address to the country on behalf of the Democratic minority of that 
commission, which was put in type and one copy printed to be signed by the 
Democratic members of the commission, but it was never signed and the origi- 
nal manuscript was destroyed. Judge Abbott was unwilling to give this pro- 
posed address to the public during his life; but I was permitted to make a copy 
of it, and the seal of secrecy is removed by his death.” 

A copy of this address is given in an appendix. 

The writer of this memoir states the following facts which illustrate Judge 
Abbott’s independence of thought and action: “In 1884, the Democrats, after 
long exclusion from power, elected their candidate as president. By invitation 
of Mr. Cleveland’s private secretary, Judge Abbott met the president-elect at 
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Albany, and haa a free and full exchange of views on the political situation and 
the selection of cabinet officers. I have been told by those who stood in such 
positions that they might be presumed to know, but never by Judge Abbott, 
that he was offered a place in the cabinet. * * * Had President Cleveland 
sought and followed Judge Abbott’s counsels, his famous message on the 
tariff would have undergone considerable revision before being sent to congress, 
and its menace to the wool industry would have been carefully excised. No 
people ever lost their liberties by keeping sheep.” 

The following is anabstract from Judge Abbott’s views on the tariff, published 
in 1887: *‘ For many years to come,”’ he says, ‘“ the country will have to raise 
from $100,000,000 to $200,000,000 a year by taxation in some form. On account 
of the unequal distribution of property, no method of taxation can be devised 
that is as fair and just as that of taxes on imports. A tariff should discrimi- 
nate against luxuries and in favor of necessaries. So too it should in favor of 
our home industries and home labor.” 

Mr. Cowley’s Memoir is interesting and well written throughout but it 
would seem that there ought to be a more complete biography of a man who 
had the ability that Judge Abbott had, and bore the conspicuous part in life 
that he bore. His life, however, was largely given to his profession, and pro- 
fessional triumphs are seldom of general interest. ‘‘ Several volumes,”’ says 
Mr. Crowley, “‘ would be required to contain an account of the hundreds of 
cases in which Mr. Abbott acted as counsel during the more than fifty years of 
his practice at the bar. No such account will be attempted, neither would it be 
desirable even if it were practicable. For as the life of a man on earth is but a 
span, so the interest in the daily concerns of that life endures but for a moment. 
‘A book is the only immortality,’ as Rufus Choate once said: and the best 
efforts in advocacy are generally forgotten with the occasion which called them 
forth.” 


PaRsONS ON OONTRACTS.—The Law of Contracts. By Theophilus Parsons, LL.D., 
Author of Treatises on the Elements of Mercantile Law of Shipping and Admiralty, on 
Marine Insurance, on Partnership,on Notes and Bills, and on the Laws of Business and 
Business Men. Volumel. Eighth Edition, edited by Samuel Williston. Boston: Little, 
Brown, and Company. 1893. Three volumes. 8vo. Law Sheep. Price, $18.00. 

It is just forty years since the publication of the first edition of Professor 
Parsons’ great work on Contracts, and for all this time it has held the place of 
the leading and most complete American text-book on this subject. Through 
these many years and through these eight editions this work has constantly 
been improved. Any law treatise that has been thoroughly revised in several 
editions is a far more complete and perfect piece of work than the original work 
could possibly be. The labor in several times revising such a work, adding the 
new law and correcting and pruning the old, may exceed that in righting the 
original work. Itis probable that Professor Parsons and his editors have spent 
more time in revising this work than the author spent in writing the original; 
very likely two or three times as much. The labor may be of a different kind 
and not all of it of so high an order as that which went into the original plan- 
ning and building of the book. We think lawyers have little appreciation of 
the labor required for a thorough revision of a treatise upon a comprehensive 
topic of the law; and little appreciation how greatly increased is the value of 
work several times revised over an early edition. 
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Mr. Williston, the present editor, has performed his work with great care and 
good judgment. In order to make room for new matter omissions have been 
made of portions of many notes contained in the former editions, especially have 
quotations from the opinions of the courts been omitted in many instances, In 
regard to the citation of cases Mr. Williston says: ‘‘ In a book of such scope, 
it is impossible without exceeding proper limits, and if it were possible it would 
be undesirable, to cite all pertinent decisions. No attempt at this sort of com- 
pleteness has been made. Especially, where a number of decisions in a single 
jurisdiction are merely cumulative, and the latest decision affords ready refer- 
ence to the earlier, it has been deemed sufficient to cite the latest case only, 
An exception to this rule has been made in favor of cases which for any reason 
are of more than ordinrry importance. On the other hand, the editor has not 
confined his work wholly to the cases decided in the decade which has elapsed 
since the publication of the seventh edition, but, for the sake of making his 
notes complete, has frequently cited earlier cases. In spite of the endeavor to 
restrict the citation of cases to such as were of value, and the omission, on 
account of the citation of latter decisions, of not a few cases cited in the last 
edition, the number of cases cited in this edition exceeds by about five thousand 
the number cited in the seventh edition.” 

The whole number of cases cited in this edition is about thirty thousand. 

In the statements of statutory law we notice that sometimes the latest statutes 
and the latest revisions of statutes have not been referred to. 

Of the merits of Professor Parsons’ work the members of the profession need 
not be told at this late day. We have always admired the style of the distin- 


guished author’stext. He had the rare gift of a clear flowing and accurate style. 
Let any one compare his text with the slipshod bungling writing of many who 
call themselves authors and he cannot fail to appreciate the contrast. 
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